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DEFINITIONS

Action area All areas to be affected directly or indirectly by the federal action and not merely the
immediate area involved in the action.” {see 50 Code of Federal Regulations. § 402.02)

Action agency Entity who is applying for a Section 404 permit and not always a defined public agency.
Adverse modification of A direct or indirect alteration that appreciably diminishes the value of critical habitat for both
critical habitat the survival and recovery of a listed species. Such alterations include, but are not limited to,

alterations adversely modifying any of those physical or biclogical features that were the
basis for determining the habitat to be critical. See also Destruction of Critical Habitat

Biological opinion A document that is the product of formal consultation, stating the opinion of the US Fish and
Wildlife Service on whether or not a federal action is likely to jeopardize the continued
existence of listed species or result in the destruction or adverse modification of critical
habitat.

Consultation All federal agencies must consult with the US Fish and Wildlife Service (or National Marine
Fisheries Service) when any activity permitted, funded, or conducted by that agency may
affect a listed species or designated critical habitat, or is likely to jeopardize proposed species
or adversely modify proposed critical habitat. There are two stages of consultation: informal
and formal.

Critical habitat Federally designated areas that contain physical or biological features that are within the
geographical area occupied by the species and 1) are essential to the conservation of the
species, and 2) which may require special management considerations or protection; and/or
are outside the geographical area occupied by the species and are essential for the
conservation of the species.

Destruction of critical A direct or indirect alteration that appreciably diminishes the value of critical habitat for both

habitat the survival and recovery of a listed species. Such alterations include, but are not limited to,
alterations adversely modifying any of those physical or biological features that were the
basis for determining the habitat to be critical. See also Adverse Modification of Critical

Habitat.
Discretionary federal An agency judgement on whether or not to take a certain course of action or “those [actions]
action ‘authorized, funded or carried out’ by a federal agency...[that] must have the requisite causal

connection to the specified impact on a protected species” {Davidson, 2006).
Endangered species A species that is in danger of extinction throughout all or a significant portion of its range.

Endangered Species Act of A federal law that was passed in 1973 and can be found at 16 United States Code § 1531 et
1973 seq. It aims to prevent the extinction of those invertebrates, vertebrates, and plants listed as
threatened or endangered.

Formal consultation The consultation process conducted when a federal agency determines its action may affect a
listed species or its critical habitat, and is used to determine whether the proposed action
may jeopardize the continued existence of listed species or adversely modify critical habitat.
This determination is stated in the US Fish and Wildlife Service biological opinion.

Habitat The location where a particular taxon of plant or animal lives and its surroundings {both living
and nonliving) and includes the presence of a group of particular environmental conditions
surrounding an organism including air, water, soil, mineral elements, moisture, temperature,
and topography.

Habitat conservation plan A plan that outlines ways of maintaining, enhancing, and protecting a given habitat type
needed to protect species. The plan usually includes measures to minimize impacts, and
might include provisions for permanently protecting land, restoring habitat, and relocating
plants or animals to another area.

Vi
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Section 7
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Actions that create the likelihood of injury to listed species to such an extent as to
significantly disrupt normal behavior patterns which include, but are not limited to breeding,
feeding or sheltering.

An act which actually kills or injures wildlife. Such an act may include significant habitat
modification or degradation where it actually kills or injures wildlife by significantly impairing
essential behavioral patterns, including breeding, feeding, or sheltering.

Take that results from, but is not the purpose of, carrying out an otherwise lawful activity.

A permit issued under Section 10 of the federal Endangered Species Act to private parties
undertaking otherwise lawful projects that might result in the take of an endangered or
threatened species. Application for an incidental take permit is subject to certain
requirements, including preparation by the permit applicant of a conservation plan. See
Habitat Conservation Plan

Informal consultation precedes formal consultation and includes any form of communication
between the federal action agency, applicant, or designated non-federal representative and
the US Fish and Wildlife Service to determine whether listed species may occur in the action
area and what the effects of the action may be to such species. This phase is often used to
develop project modifications or alternatives to avoid adverse effects to listed species, which
would then preclude the need for formal consultation.

To jeopardize the continued existence of a listed species by engaging in an action that
reasonably would be expected, directly or indirectly, to reduce appreciably the likelihood of
both the survival and recovery of a listed species in the wild by reducing the reproduction,
numbers, or distribution of that species.

Plans involving minor effects on federally listed, proposed, or candidate species and their
habitats covered under the habitat conservation plan and minor effects on other
environmental values or resources.

The appropriate conclusion when a proposed action may pose any effects on listed species or
designated critical habitat.

Actions that reduce or address potential adverse effects of a proposed activity on species
covered by a habitat conservation. They should address specific needs of the species involved
and be manageable and enforceable. Mitigation measures may take many forms, such as
preservation (via acquisition or conservation easement) of existing habitat; enhancement or
restoration of degraded or a former habitat; creation of new habitats; establishment of buffer
areas around existing habitats; modifications of land use practices, and restrictions on access.

The appropriate conclusion when the action agency determines its proposed action will not
affect a listed species or designated critical habitat.

The appropriate conclusion when effects on listed species are expected to be discountable,
insignificant, or completely beneficial.

The area of fill into waters of the United States and those portions of the project where there
is sufficient federal control and responsibility to federalize an otherwise non-federal action.

Interagency Cooperation. Section 7 requires federal agencies to: 1) Carry out programs for
the conservation of listed species [Section 7{a}{1)}]; 2} Ensuring actions funded, carried out, or
authorized by the agency do not jeopardize the continued existence of any listed species or
adversely modify designated critical habitat [Section 7(a){(2)]; 3) Consult with the US Fish and
Wildlife Service when the agency believes its prospective action may take place where listed
endangered or threatened species are present and may affect them [Section 7{a}(3)]; 4)
Confer with the US Fish and Wildlife Service when the agency’s action is likely to jeopardize
the continued existence of a proposed species or adversely modify proposed critical habitat
{Section 7 7(a)(4)). Section 7 is not discretionary and does not trigger National Environmental
Policy Act.

vii
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Section 9 Prohibited Acts Related to Fish and Wildlife per the Endangered Species Act of 1973 as
amended through the 108t Congress includes the following actions: import or export; take
any such species within United States/territorial sea; take upon the high seas; possess, sell,
deliver, carry, transport, or ship deliver, receive, carry, transport, or ship in interstate or
foreign commerce sell or offer for sale in interstate or foreign commerce, or violate any
regulation pertaining to such species or to any threatened species listed pursuant to Section 4
of this Act.

Species Any species or subspecies of fish, wildlife or plants, and any distinct population segment of
vertebrates which interbreeds.

Take To harass, harm, pursue, hunt, shoot, wound, kill, trap, capture, or collect or attempt to
engage in any such conduct per the Endangered Species Act of 1973 as found at 16 United
States Code § 1531 et seq.

Threatened species Any species that is likely to become an endangered species within the foreseeable future.

viii
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1 INTRODUCTION
1.1  Purpose

In April 2018, Arizona’s Governor, Doug Ducey, signed Senate Bill 1493 into law. This action amended
Arizona Revised Statutes (A.R.S.) Title 49, Chapter 2, by adding Article 3.2, which granted the Arizona
Department of Environmental Quality (ADEQ) authority to develop rules to assume the Clean Water Act
(CWA) Section 404 Program (Section 404). State assumption is the term used when a state develops a
program and operates it under its own authority.

The ADEQ Water Division formed Technical Working Groups (TWGs) to assist in developing a program to
assume CWA 404 permitting for Arizona. Each TWG was composed of volunteers, chosen by ADEQ, to
make recommendations to the CWA Section 404 Executive Committee on a variety of important topics.
For 5 months, the Endangered Species Act (ESA) TWG reviewed how the US Army Corps of Engineers
(Corps) complies with the ESA when administering the Section 404 permit program, researched the
options ADEQ has to develop a Section 404 permit program that complies with the federal program
requirements (40 Code of Federal Regulations [C.F.R.] § 233.1(d) and A.R.S. § 49-256.01(A)), discussed
how ADEQ may develop a program, deliberated the best options for ADEQ, and considered what would
be needed to transition from the current federal program to one administered by ADEQ.

1.2  Objective

The ESA TWG’s objective was to provide this white paper to address questions as they relate to
Arizona’s assumption of the Section 404 program and following the requirements as specified by 40
C.F.R. § 233.1(d), which reads, “States may impose more stringent requirements, they may not impose
any less stringent requirements for any purpose.” As specified in the ESA TWG Charter (Appendix A), the
following issues were identified for the group to address:

& Whatis the current state?
® What are the specific benefits and challenges of the current federal process?

® Whatis the ideal future state for implementing endangered and threatened species protection
requirements? Why is this the ideal future state?

® Identify the gaps between the current state and the ideal future state.

@ Provide gap closure options to enact the future state (i.e., what entities involved, what
agreements, rules, other laws may be necessary to enact future state. (Note: this does not
contemplate modifying federal law.)

® What are the potential obstacles to implementing each gap plan option?

The ESA TWG considered the above bullet points and came up with additional issues that need to be
addressed in Section 404 assumption in dealing with the ESA.
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1.3  Committee Members

Special thanks go to the following TWG members and facilitators for providing their valuable time and

expertise to produce this report (Table 1).

Table 1. ESA TWG Committee Members and Facilitators

Name

Carrie Marr, Chair

Affiliation

US Fish and Wildlife Service

Kris Randall, Co-Chair

US Fish and Wildlife Service (Retired)

Robert Anderson

Fennemore Craig

Matthew Camba

Woodplc

Clay Crowder

Arizona Game and Fish Department

Rafael de Grenade

HILGARTWILSON, LLC

Nicole Engelmann

US Fish and Wildlife Service

Terry Enk

Freeport-McMoRan, Inc.

Heather Finden

City of Phoenix Water Services Department

Jill Himes

Himes Consulting, LLC

Mark Horlings

Maricopa Audubon Society

Nancy Johannesmeyer

ASARCO

Norman D. James

Fennemore Craig

Keith Knutson

Arizona Game and Fish Department

Jennifer Martin

Sierra Club

Jenny Neeley

Pima County Office of Sustainability & Conservation

Laura Stewart

Archaeological Consulting Services, Lid.

Jim Tress Westland Resources, Inc.
R il Wald SWCAE
. Facilitators
Kelly Cairo GCl
Jill Hankins ADEQ
Heidi Welborn ADEQ
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2 BACKGROUND

2.1  Overview of Endangered Species Act

To supplement the ESA TWGs recommendations, an overview of the ESA is needed to provide context.
The ESA of 1973 (16 United States Code [U.S5.C.] §§ 1531-1544, as amended) was enacted “to provide a
means whereby the ecosystems upon which threatened and endangered [T&E] species depend may be
conserved, to provide a program for the conservation of such endangered species and threatened
species, and to take such steps as may be appropriate to achieve the purposes of the treaties and
conventions set forth in the [ESA]” (16 U.S.C. § 1531(b}).

The major provisions of the ESA that are relevant to this report, and their purpose, are as follows:

1. Section 4 — “Determination of Endangered Species and Threatened Species” sets requirements
and standards for listing species as either threatened or endangered; allows any interested
person to petition for a species listing, describes processes for emergency listings, recovery
plans, and designations of critical habitat (CH).

2. Section 6 — “Cooperation with the States” provides for cooperation in endangered species
conservation with the states, including matching federal funding and delegation of permitting
authority.

3. Section 7 — “Interagency Cooperation” requires federal agencies to insure their actions do not
jeopardize the continued existence of listed species or adversely modify designated CH. It also
requires that federal agencies to use their authorities to conserve listed species:

a. Section 7{a)(1) directs the Secretary (Secretary of the Interior/Secretary of Commerce)
to review other programs administered by them and use such programs to further the
purposes of the ESA. It also directs all other federal agencies to use their authorities in
furtherance of the purposes of the ESA by carrying out programs for the conservation of
species listed pursuant to the ESA. The Secretary of Commerce, through the National
Marine Fisheries Service, is responsible for administering the ESA with respect to marine
species. Arizona does not contain any marine species. Consequently, the Secretary of
the Interior, through the US Fish and Wildlife Service (FWS), administers the ESA in this
state.

b. Section 7{a){2) states that each federal agency shall, in consultation with the Secretary,
insure that any action they authorize, fund, or carry out is not likely to jeopardize the
continued existence of alisted species or result in the destruction or adverse
modification of designated CH (§ 1536(a){2)). This section of the ESA sets out the Section
7 consultation process that all federal agencies must follow when a discretionary federal
action may impact threatened or endangered species. The consultation process is
further implemented by regulation at 50 C.F.R. § 402.

4. Section 9 — “Prohibited Acts” includes prohibitions against import, export, or transport of listed
wildlife and plants. It prohibits take (see definitions) and possession of wildlife, but not plants. It
also prohibits take of any listed fish or wildlife species listed as endangered. However, by rule
the prohibitions that apply to endangered species also apply to threatened species, unless
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otherwise provided for through a special rule under Section 4(d) of the ESA (50 C.F.R. §
17.31(a)).

The take prohibition applies more narrowly to plants. It is unlawful to remove or to maliciously damage
or destroy listed species of plants found on land under federal jurisdiction, and to damage or destroy
listed species of plants found on other land “in knowing violation of any law or regulation of any State or
in the course of any violation of a State criminal trespass law” (16 U.S.C. § 1538(a)(2)(B))}. Thus, the ESA
does not prohibit destruction or removal of listed species of plants found on non-federal land, provided
that the landowner complies with any applicable state law requirements.

5. Section 10 - “Exceptions” provides for certain permits, including for “any taking otherwise
prohibited by Section 9 if such taking is incidental to, and not the purpose of, the carrying out of
an otherwise lawful activity” (§ 1539(a)(1)(B}). For landowners to obtain this Section 10 permit,
they must develop a conservation plan as prescribed in Section 10(a)(2)(A) and its implementing
regulations at 50 C.F.R. §§ 17.22, 17.32 and 50 C.F.R. §§ 222.25, 222.27, and 222.31.

The plan must specify the impacts that are likely to result from the taking, the measures the permit
applicant will undertake to minimize and mitigate such impacts, and the funding that will be available to
implement such measures. Conservation plans under Section 10{a){1)(B) are generally known as habitat
conservation plans (HCPs). Section 10(a}(2) of the ESA sets forth the statutory criteria that must be
satisfied before an incidental take (IT) permit can be issued.

2.2 Clean Water Act Section 404 and Endangered Species

State assumption of the Corps CWA Section 404 permitting program is governed by CWA Section
404{g)—{k), 33 U.5.C. §§ 1344(g)—{k), and by the EPA’s regulations at 40 C.F.R. §§ 233 — 404 State
Program Regulations, which include provisions guiding state program approval, permit requirements,
and program operation, among other things. A key requirement for state assumption is that the state’s
program must “be conducted in accordance with the requirements of the [CWA];” while a “state may
impose more stringent requirements” than the federal permitting program, it is prohibited from
imposing “less stringent requirements” (40 C.F.R. §§ 233.1(d)). This is outlined in A.R.S. § 45-256.01,
which requires the ADEQ Director to establish a program for Arizona “that is consistent with and no
more stringent than the [CWA] Dredge and Fill Program, including a permitting process.”

Among the requirements that the state must adhere to is the requirement that it will issue Section 404
permits that comply with the 404(b)(1) Guidelines found at 40 C.F.R. § 230 that govern the specification
of disposal sites for dredged or fill material {see 33 U.5.C. § 1344(h}(1){A)). Among other things, the
guidelines prohibit the discharge of dredged or fill material if the discharge “[jleopardizes the continued
existence of species listed as endangered or threatened under the [ESA] . . . or results in likelihood of the
destruction or adverse modification of . . . [critical] habitat . . . under the [ESA}” (40 C.F.R. §
230.10(5){b}{3)). Thus, while a state’s assumption of the Section 404 permitting program effectively
eliminates the requirement to consult with the FWS under ESA Section 7 because there is no longer a
discretionary federal action, the state is still required under the 404(b}(1) Guidelines to ensure that any
permit issued will not jeopardize federally listed species or adversely modify CH.
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The Section 404 State Program Regulations outline a mandatory process for the US Environmental
Protection Agency {(EPA) review of state Section 404 program permit applications; this process is
detailed in 40 C.F.R. § 233.50 (Figure 1). Under 40 C.F.R. § 233.51(b), there are six instances in which EPA
cannot waive review of applications for permits, including those that authorize “discharges with
reasonable potential for affecting endangered or threatened species.” Consequently, the state is
required to forward the public notice for such applications to the EPA; and the EPA in turn must provide
those public notices to the FWS and the Corps for their review and comment {40 C.F.R. § 233.50({a)(1)
and (b)). EPA may, but is not required to, object to a permit application, after receiving comments from
the FWS and Corps (40 C.F.R. § 233.50(d)} and (e)).

2.3  Federal Scope of Analysis

The scope of protection provided under Section 7 depends to a great extent on the authority and
jurisdiction of the federal agency that is proposing an action. The relevant agency in this case is the
Corps, which is authorized under Section 404 to regulate and issue Federal permits (with EPA oversight)
for “the discharge of dredged or fill material into the navigable waters at specified disposal sites” (33
U.S.C. § 1344(a)). The scope of the Corps’ review of impacts when issuing a permit is governed by the
404(b)(1) Guidelines and the agency’s public interest review regulation, found at 33 C.F.R. § 320.4. The
scope of review under both regulations is limited to the impacts that will be caused, directly and
indirectly, by the proposed discharge into waters of the United States (WOTUS), which is the activity
over which the Corps and EPA have jurisdiction under Section 404.

The extent of federal control and responsibility afforded the Corps under Section 404 in turn determines
the scope of Section 7 consultation under the ESA. As discussed above, Section 7(a){(2) of the ESA
requires each federal agency to “insure that any action authorized, funded, or carried out by such
agency . .. is not likely to jeopardize the continued existence of any endangered species or threatened
species or result in the destruction or adverse modification of [critical] habitat” for such species (16
U.S.C. § 1536(a)(2}). Thus, Section 7 applies only to federal actions, and not to state or private actions.
Moreover, by rule, Section 7 extends only to actions over which there is discretionary federal
involvement or control (50 C.F.R. § 402.03).

Consequently, the scope of Section 7 consultation on a proposed Section 404 permit normally should
extend only to the impacts of the discharge of dredged or fill material at the disposal site. In some cases,
however, the scope of consultation may extend beyond the disposal site. This may be a result of the
definition of the term action area in the FWS’ regulations, which means “all areas to be affected directly
or indirectly by the federal action and not merely the immediate area involved in the action” (50 C.F.R. §
402.02). Consequently, the analysis of the effects of the proposed discharge on listed species and CH
may extend beyond the project area, depending on the extent of the proposed discharge’s effects.

In addition, the FWS’s definition of the term effects of the action includes both the direct and indirect
effects of the action that is the subject of the consultation {50 C.F.R. § 402.02). Under this definition,
direct effects are the direct or immediate effects on listed species and CH caused by the proposed
discharge. Indirect effects are those that are caused by the proposed action and are later in time, but are
still reasonably certain to occur. Generally speaking, indirect effects are “the effects on listed species or
CH of future activities that are induced by the action subject to consultation and that occur after that
action is completed,” provided that these effects are reasonably certain to occur {Interagency
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Cooperation — Endangered Species Act of 1973, as amended, Final Rule, 51 Fed. Reg. 19,926, 19932 (June
3, 1986)).

For example, the impacts caused by the construction of a street crossing or flood control structure
within a watercourse subject to Corps jurisdiction under Section 404 would constitute direct effects of
the Corps permit, while future impacts caused by the placement of structures and fill material within the
watercourse that are reasonably certain to occur (e.g., altered stream flows or increased downstream
sedimentation) would constitute indirect effects of the permit. In this example, the action area
associated with the Corps permit would include not only the portion of the watercourse directly
impacted by the construction of the street crossing, but also any areas upstream or downstream of the
crossing that are reasonably certain to be impacted in the future. See Riverside Irrigation Dist. v.
Andrews, 758 F.2d 508 (10th Cir. 1985) (holding the Corps properly considered the indirect effects on
downstream CH of the whooping crane along the Platte River that would result from the construction of
a dam on a tributary of the river).

Not all listed resources are afforded the same protections under the ESA on private, state, and other
non-federal lands. Fish and wildlife {including invertebrates) are subject to the ESA Section 9
prohibitions against take, regardless of land ownership or federal agency involvement. Designated CH
for animals and plants is only afforded ESA protection if there is a discretionary federal action (federal
land, federal funding, federal permitting, etc.) triggering Section 7. Similarly, beyond those protections
provided by state regulation, listed plants would only be protected from impacts that result from the
federal action. For those portions of a larger project that are outside of the Corps’ CWA jurisdiction and
have no other federal nexus, plants are not afforded protections from impacts that might result from
project activities, provided that applicable state regulations protecting the listed plant are followed.

As illustrated above, the extent of protection afforded listed resources under the current Section 404
permit program is fact-dependent, first depending on the determination of the Corps’ jurisdiction (i.e.,
the presence and extent of WOTUS) and then on the determination of the action area. Similarly, the
ability to obtain protection from “take” of listed animals provided by an IT statement issued during
Section 7 consultation is dependent upon the specific facts and circumstances associated with a given
project.

A review of the current list of threatened and endangered species known or suspected to occur in
Arizona indicates that, except for Pima pineapple cactus, there are few listed species that are
widespread and with distributions that encompass large amounts of private or state lands. In the recent
past, species such as the cactus ferruginous pygmy-owl had a much greater effect on private and state
land development projects prior to the determination by FWS that the listing of this species was not
warranted. A future decision to list a species with a potential distribution that encompasses large areas
of private or state lands in areas where development activities are occurring (e.g., desert tortoise) would
change the potential implications of state assumption of CWA Section 404 permitting authority with
regard to the substantive requirements of the ESA.
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3 CURRENT STATE

3.1 Summary of Section 404 Permit Process

Currently in Arizona, the Corps administers the CWA Section 404 program which regulates the discharge
of dredged or fill material into WOTUS. There are two basic steps to Section 404 permitting compliance:
1) determine the extent (i.e., the geographical limits of jurisdiction) of WOTUS on a project area; and 2)

determine the level and types of “permittable” proposed project impacts to WOTUS that would require

the Corps to grant permission or issue a CWA Section 404 permit. This process is outlined in Figure 2.

Under the Corps’ current process, a preliminary jurisdictional determination {JD} or an approved ID is
completed by the applicant to determine the extent of WOTUS within the proposed project area (i.e.,
the area within the ordinary high-water marks {OHWMs)). In some cases, during a pre-application
meeting between the Corps and the applicant, the JD for a project will be a subject of discussion so that
the determination and permit application submittal can be made concurrently. The JD is reviewed and
finalized by the Corps, which may or may not agree with what was proposed by the applicant. The CWA
Section 404 Assumption: Jurisdictional Determinations TWG White Paper provides further details on the
nuances and current protocols for determining the WOTUS area for a project.

Once the extent of WOTUS has been verified on a project area by the Corps, project proponents are
then directed to design their project to first avoid, then minimize impacts to WOTUS to the maximum
extent practicable. Any unavoidable impacts to WOTUS by project activities through the addition of
dredge or fill material within the OHWMs of a WOTUS needs to be approved, verified, or permitted by
the Corps via the appropriate level of Section 404 Permit. The Corps has basically three levels or options
of Section 404 permits:

® a nationwide general permit; a set of 52 national permits developed by the Corps by specific
category of activity or activities that allow for a streamlined permitting process for applicants
with minimal amount of impacts to WOTUS (typically less than 0.5 acre of permanent impacts
allowed per activity),

® aregional general permit; issued regionally for a specific category of activity or activities, or;

e an individual permit; typically issued for more impacts than allowed under a nationwide general
permit and/or for activities not covered under a regional general permit.

See the Final Report of the ADEQ Section 404 Permit Process TWG for details of the current applicability
of the permit option(s) for a project activity.

3.2  Endangered Species Act Section 7 Compliance

Regardless of the level or type of Section 404 permit required, and because the Corps is a federal
agency, the Corps must ensure that any permitted action it authorizes under the CWA is not likely to
jeopardize the continued existence of any species listed under the ESA or destroy or adverse modify any
designated CH in accordance with ESA Section 7{a)(2). The Corps must also ensure that the permitted
action will not take any federally listed species or, if take is likely to occur, obtain authorization for such
IT, in accordance with ESA Section 7(b}(4) and (o).
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3.2.1 Biological Evaluation or Biological Assessment

In the case when the Corps is the lead federal agency and to ensure that the discharge and related
activities authorized by a Section 404 permit do not result in “take”, jeopardy, or adverse modification
of CH, the Corps requires all 404 permit applicants to document compliance with the ESA through the
completion of a biological evaluation (BE) or biological assessment (BA).

One of the first steps in completing a BE or BA for a project is to determine the project’s action area.
Under the FWS’s Section 7 regulations, as discussed above, the action area is defined as “all areas to be
affected directly or indirectly by the federal action and not merely the immediate area involved in the
action” (50 C.F.R. § 402.02). There are no bright line rules or guidance to determine the action area,
which is project-specific and depends on the nature and extent of the effects of the discharge to be
authorized by the Section 404 permit.

An applicant’s biologist {or consulting biologist) visits the action area to document and describe
vegetation types and other habitat features potentially important to federally listed species and, in
some instances, conducts species-specific surveys if project area conditions warrant. Based on site
reconnaissance and available sources of information on habitat requirements and distribution, the
action area is then evaluated for the potential presence of such species, and a determination of effect of
the proposed discharge and any related activities to federally listed species and CHs is made for each.

The BE report, at a minimum, includes an introduction, a description of field reconnaissance and/or
survey methods, a summary of vegetation communities and other habitat features, narrative
descriptions of federally listed species that have the potential to occur in or near the action area, and a
rationale for why other federally listed species were eliminated from more detailed consideration. In
addition, an effect determination based on the analysis is made for all species that may occur in the
vicinity of the project. There are several data sources to assist in the evaluation of potential for listed
species and CH in a project area including the Arizona Game and Fish Department (AZGFD) Arizona
Heritage Geographic Information System online environmental review tool and the FWS Information for
Planning and Consultation (IPaC). The results of the databases searches are documented in the BE.

This BE or BA is adopted by the Corps (sometimes after directing the applicant to make revisions) for use
in consulting under Section 7 of the ESA with the FWS. As stated above, this consultation is undertaken
to determine whether the proposed activity is likely to jeopardize the continued existence of any listed
species or destroy or adversely modify any designated CH.

There are three basic effect determinations for species listed under the ESA: 1) no effect; 2) may affect,
not likely to adversely affect (MANLAA); and 3) may affect, likely to adversely affect (MALAA).

In the case where the Corps is not the lead federal agency, such as projects that occur on federal land,
then typically the lead federal agency completes the consultation with the FWS, and the Corps
cooperates and uses the consultation results to satisfy ESA compliance for the Section 404 permit.

For those permits in which an MALAA determination for a species applies, a much more detailed
analysis is completed, and the Corps and FWS uses the BE or BA to initiate formal Section 7 consultation.
The FWS uses the BE or BA as a starting point to formulate a biological opinion (BO), a document that
contains recommendations, conditions, reasonable and prudent measures, and an IT statement.

10
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3.2.2 Determinations

If the project activities have no effect to any species or CHs listed under the ESA, then the Corps does
not need to consult with the FWS. In fact, the FWS does not concur with no effect determinations. If the
project activities may affect but are not likely to adversely affect any species or CHs listed under the ESA
and the impacts are insignificant and discountable, then the Corps would send the BE to the FWS and
request concurrence with the MANLAA determination. However, it should be noted that while the
Corps, as the lead federal agency, makes the MANLAA determination, the FWS must concur with the
determination. This process is known as informal consultation. If the FWS does not concur, then formal
consultation is required (50 C.F.R. §§ 402.13(a), 402.14(b)).

3.2.3 Formal Consultation and Incidental Take

Currently, for cases where project activities have a MALAA determination for one or more federally
listed species or CH, or where the FWS does not concur with the Corps’ MANLAA determination, the
Corps and the FWS enter into a formal consultation regarding the effects of the proposed permit action.
The time frame for completing consultation is 135 days; although the time period is frequently extended
for larger, more complex projects and may take substantially longer to complete. At the end of
consultation, the FWS completes the BO and issues the IT statement, if IT is likely to occur. The IT
statement protects the Corps and the 404-permit applicant (if all of the reasonable and prudent
measures, and the mandatory terms and conditions are followed) from prosecution under ESA Section 9
in the event that a species is “taken” incidental to the authorized activity.

The formal ESA Section 7 process is a federal agency to federal agency process. It is not available to non-
federal agencies like ADEQ, or to a private individual, company, landowner, or non-governmental
organization who are working on their own behalf, not with any federal agency. For non-federal
landowners, IT protection can instead be permitted under ESA Section 10. This provision allows the FWS
to issue an IT permit (ITP) authorizing the taking of members of listed species, provided that the taking is
“incidental to and not the purpose of, the carrying out of an otherwise lawful activity” (16 U.S.C. §
1539(a)(1)(B)). The holder of an ITP is not liable for any takings that fall within the scope of, and are
consistent with, the ITP. The process and requirements for obtaining an ITP are complex, time-
consuming and expensive, however, which discourages their use. These requirements include
negotiation of an HCP acceptable to the FWS, completion of Section 7 consultation, compliance with the
National Environmental Policy Act (NEPA), and compiletion of a public notice and comment process.

BENEFITS

e Current Section 404 permitting through the Corps has an established procedure for Section 7
consultation through which the FWS insures protection of federally protected species.

e The current Section 7 process is familiar to industry and partners.

e The current Section 7 process provides Section 404 permit applicants an avenue to obtain an IT
statement, if needed.

e Informal consultation with the Corps can be completed in as little as 30 days, although it can
take significantly longer in some cases.

11
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e Timelines for formal consultation are established, with the concurrence of the Corps, the FWS
may exceed the timelines due to its workload and project complexity.

e Currently designated CH and federally listed species that occur on private land receive some
protection through the Section 7 consultation process when a Corps permit is required.

CHALLENGES

® The bar is low for initiation of Section 7 consultations (i.e., for informal consultations the
threshold is a “possible effect” to listed species or CH.)

e The Section 7 process can be complicated for those not familiar with it, and applicants may be
required to hire professional consultants to help navigate it.

¢ The action area and scope of Section 7 consultation can be difficult to define and may lead to
Section 7 consultation on aspects of non-federal projects over which there is no Corps
jurisdiction under the CWA.

® There is inconsistency between how projects are written and reviewed (e.g., geographic area
leads at the FWS write BOs with input from species leads; can also be a problem with Corps
regulators)

@ The baris higher to demonstrate take and FWS is not allowed to issue an ITS unless take is
“reasonably certain to occur.”

e Section 10 permits for non-federal actions are an avenue to obtain authorization for IT and can
be complicated, time consuming, and expensive. In Arizona, where there is a lot of federal land,
Section 10 permit are uncommon, and as a result, they are an unfamiliar process to industry,
partners, and agencies.

4 SUMMARY OF RESEARCH

The ESA TWG focused its research on these topics:

1. How many Section 404 permit applications raise ESA issues?

The ESA TWG members reviewed Corps records of general and individual permits in Arizona
cases and FWS records of ESA consultations. Between 2008 and 2017, the Corps received
approximately 2,654 permit requests. Of these, 46 resulted in “may affect” determinations
which equates to around 2% of permits resulting in informal and formal consultations. The
amount of time required to complete informal consultation for a permit averaged 204 days, and
if the permit went through formal consultation, the average number of days to completion was
417.

However, these statistics could be misleading. After further consultation with Corps project
managers, it was found that the majority of applications involve endangered species issues,
although the end result may be that Section 7 consultation is not necessary. Applicants often
work informally with the Corps to change or reduce the permit area, minimize impacts by
changing or amending the project, reducing the permit area, etc., so that by the time they issue

12
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the permit, there is no effect. The Corps does not record this type of information (i.e., the
frequency of these changes).

Another consideration is the number and type of listed species between 2008 and 2017. The
cactus ferruginous pygmy-owl was not listed during this timeframe, but when it was listed, the
number of informal and formal consultations the Corps processed was much larger. Also, if the
Sonoran Desert tortoise had been listed, the number of consultations would have increased.
Any species listed in the future may impact the number of consultations.

2. Will ADEQ’s assumption of the Corps role in Section 404 end “federal action?” {i.e., will there be
a federal nexus when ADEQ administers the 404 program?)

Consultation under Section 7 of the ESA will no longer be an option, and permittees will no
longer be protected from liability for IT of endangered species, unless EPA objects to a proposed
permit and the permit is issued by the Corps as a result, or a permittee opts to apply for a
Section 10 permit.

3. Do protections for IT under ESA Section 10 offer a reasonable alternative?

Section 10 authorizes IT if the permit follows preparation of an approved HCP. Because Texas is
primarily private land, applicants there often apply for project-specific HCPs. ESA TWG members
contacted an FWS employee and a consultant working in Texas to obtain more information
about this process. They reported that project-specific HCPs shield permittees from liability but
typically take 2 years or more to complete.

As another alternative, Arizona’s Pima County prepared a countywide HCP (called a Multi-
species Conservation Plan or MSCP) and received a 30-year ITP, which now allows Pima County
and participating private applicants who need certain General or Regional 404 permits to
receive those permits without being required to go through FWS consultations for individual
projects or provide any additional mitigation measures beyond what has already been provided,
greatly streamlining the 404 permitting process. However, Pima County’s ITP tock 20 years to
prepare and receive the necessary approvals from FWS, and the County devoted more than
$100 million of taxpayer-approved bonds to protect habitat that serves as mitigation for the
MSCP. Some ESA TWG members worked on the Pima County MSCP and were familiar with it.

4. Could ADEQ provide an “off-ramp,” allowing permit applications involving the ESA to be referred
back to the Corps for decision and FWS for consultation under Section 7, thus providing IT
protection?

One of the greatest challenges facing state assumption of the Section 404 Permitting Program is
the ability to obtain IT protection under the ESA. While providing IT protection to the state or
applicants is not required under Section 404(b)(1) guidelines or the assumption regulations

found at 40 CFR 233.51, it is a critically important aspect of the existing Section 404 permitting
program and ESA TWG members recommend that the state should find a way to address IT
protection if they assume the 404 program. To address this issue, the ESA TWG proposed an
option called the “off-ramp.” (Note: This is described in greater detail as Option 2 later in the
document.) The ESA TWG debated whether the “off-ramp” alternative would be considered
partial assumption. Under 40 C.F.R. § 233.1(b), states are prohibited from partial assumption of
Section 404 responsibilities.
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That being said, the “off ramp” may be a viable option for obtaining IT protection, provided that
its process operates within the existing process under which EPA, the FWS and the Corps review
and object to state permits under 40 C.F.R. § 233.50.

The other states that have assumed, or have considered assuming Section 404 primacy have
met their obligations for endangered species protections under the controlling regulations in the
following ways:

a. New Jersey refers determinations to FWS pursuant to a Memorandum of Agreement
(MOA), but does not provide IT protection;

b. Michigan evaluates endangered species protections under its own state statute, which
helps flag permits which need federal additional review;

c. Florida addressed the question of partial assumption prohibited by 40 C.F.R. § 233.1(b)
to the EPA, but did not receive a definite response;

d. Oregon considered referring endangered species issues identified by state agencies to
the EPA and its own Department of State Lands for joint review. Oregon ultimately
decided not to pursue assumption, but it is our understanding Oregon is developing a
statewide HCP prior to assuming the program.

5. Should Arizona adopt its own legislation addressing endangered species in order for ADEQ

permits to provide the equivalent protection required for assumption?

As a preliminary matter, it is unnecessary for the state to adopt such legislation, although it can
be helpful for implementing a state 404 program, as evidenced by Michigan’s program (and to a
certain extent, New Jersey’s program) which relies on state legislation for adequate endangered
species protections. Section 404 does not require that a state program provide a level of
protection for T&E species and their habitat equivalent to the ESA. Instead, the requirements for
assumption concern discharges of dredged or fill material into WOTUS and the protection of
WOTUS through the control of such discharges (see 33 U.5.C. § 1344(g) & (h); 40 C.F.R. §
230.1(a)).

In addition, the problem lies with ensuring that a discharge into WOTUS permitted under the
state’s program does not result in jeopardy to a species or adverse modification of CH.
Moreover, the ESA prohibits take of species under Section 9, a federal requirement that is not
addressed under the regulations controlling the assumption process. These federal law
requirements would continue to apply even if the state decides to adopt a state endangered-
species program.

To date, only Michigan and New Jersey have assumed the responsibility for Section 404. The
TWG researched both states’ legislation, as well as EPA’s subsequent monitoring and review of
their programs. Appendix B summarizes states’ laws and procedures and other details
surrounding their assumption. Additionally, both Michigan and New Jersey have wetlands
protection and endangered species protection statutes. Michigan’s state endangered-species
law protects federally listed, as well as state-listed, species.
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Prior experience enforcing state wetlands and endangered species statutes would benefit ADEQ
and would provide staff experience and expertise. Nevertheless, if ADEQ assumes Section 404
responsibility, it will be enforcing the federal CWA statute. Comparable Arizona state legislation
is not required.

6. Can ADEQ use MOAs with federal or state agencies to provide the FWS an opportunity to review
permits early to determine whether jeopardy to listed species or adverse modification of CH are

likely and to insure efficient processing of permit applications?

Both New Jersey and Michigan have formal agreements with the EPA (as required by 40 C.F.R §
233.13), FWS, and other federal agencies to assist in processing applications, to publicize the
Section 404 program, and to ensure that EPA’s oversight continues as the CWA requires. ADEQ
would also be required to negotiate similar agreements. Examples of New Jersey’s and
Michigan’s MOAs are provided in Appendix C. TWG members spoke with federal and state
officials working under these agreements, as well as state officials that decided not to assume
Section 404 responsibility.

In addition to researching particular topics, members of the ESA TWG shared their professional
experience and information from other states with the current program. The Chief of the
Arizona Corps Permitting office attended a TWG meeting to explain current permit processing,
and an FWS employee that reviews 404 permits in New Jersey spoke to the ESATWG by
conference call.

7. Does EPA have discretion when the state issues individual permits?

When EPA approves the transfer of the program to a state, there is no federal nexus because its
approval is not a discretionary action (Silva 2010); however, there is uncertainty regarding EPA’s
discretion over the permit approval step under federal review in accordance with 40 C.F.R.
233.50., which may trigger Section 7 consultation.

5 OPTION CONSIDERED BUT NOT CARRIED FORWARD: STATE
PROGRAMMATIC GENERAL PERMIT

The ESA TWG believes that the best future Section 404 Program would be one where ADEQ, could
provide protection for listed species and CH in accordance with the 404(b)(1) Guidelines while providing
legal protection for applicants.

Criteria used to evaluate future options included those that offered the greatest protection of species
and habitat, feasibility in implementing a program, legal protection offered to the permittee and ADEQ,
and the time and/or ability to obtain IT coverage. The ESA TWG developed two options that were
considered but the group decided not to propose as a future option.

An alternative to full assumption of the 404 program that was investigated is adoption of a State
Programmatic General Permit (SPGP). A programmatic general permit (PGP) is a type of regulatory
permit issued by the Corps and authorizes states, local governments, tribes, or other federal agencies
with regulatory programs comparable to the Corps’ Section 10 or Section 404 program to issue permits
for specified activities in lieu of direct Corp’s issuance of such permits. An SPGP is a type of PGP that is
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administered by a state agency and designed to eliminate duplication of efforts between Corps districts
and states, as well as to make the permitting process more efficient with flexibility as to the geographic
region covered. Federal review of activities authorized under SPGPs is triggered by acreage impacts,
otherwise known as thresholds. The SPGP provides a venue for Section 7 consultation and IT coverage
for both the state and applicants for a range of activities that could be permitted by the state.

This offers IT coverage for actions within the scope of the SPGP. Authorizations are issued to applicants
for small projects with minimal impacts. When applicants file for a project with a state agency, it usually
appears to the public as though only the state is involved—unless the Corps needs to request additional
information. During this transparent screening process, the state determines the level of impact and
under which category each permit application will be reviewed. The Corps is then involved with the
permit review process and meets regularly with the state regulatory staff, as well as those from FWS and
EPA to review the applications and check for the need for mitigation or an individual permit. Types of
activities covered by an SPGP might include fill, bank stabilization, dredging, moorings, repair or
maintenance of fill projects. States may tailor the SPGPs to suit their needs and streamline the
permitting process for the regulated community.

Depending on the types of activities covered by an SPGP, there is a range of benefits, as well as
challenges to a state agency and the regulated community.

5.1 Benefits

¢ An SPGP may reduce unnecessary paperwork by eliminating duplicate efforts of both the state
and Corps district.

e May also increase certainty and timeliness, ensure resource protection, and improve compliance
from a consumer relations standpoint.

5.2 Challenges

e Realized permitting efficiency depends on the types of activities covered in the permit, the level
of support and collaboration with other agencies and partners, as well as how an SPGP fits into
existing wetland regulatory programs.

¢ The inherent nature of an SPGP limits the type and size of activities under Section 404 to be
permitted.

e Additional requirements of an SPGP (including ESA screening and permit conditions) may not
always result in permitting efficiencies.

This option was not given further consideration for two reasons: 1) The State of Arizona does not
already have a program in place for the regulation of activities in waters. Issuance of an SPGP is
predicated on an existing state program; and 2) the development of an SPGP falls short of the goal of full
assumption of the 404 program by the State of Arizona.
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6 PROPOSED OPTIONS

The following considerations were used to develop options for ADEQ;

e Provide an avenue for some projects to get into the Section 7 process to provide IT coverage
where needed (i.e., when there is a reasonable potential for “take” to occur to a species listed
under the ESA), even though IT protection is not required.

@ Provide an avenue for permit applicants to obtain IT coverage under Section 10 of the ESA.

The ESA TWG developed four options and two minority opinions for ADEQ’s consideration. While
reviewing the options below, the group could not come to consensus on one single approach needed for
T&E species protection in Arizona. Provided at the end is a survey summary of the member’s support or
level of agreement for reference. However, there are some components of each option that could be
considered by ADEQ in moving forward with state assumption of the Section 404 Program. It should be
emphasized that the options discussed below are not mutually exclusive.

For example, the MOA option (Option 1) is actually the core of the “off-ramp” {Option 2). A non-federal
permit applicant can elect to seek an individual ITP pursuant to ESA Section 10 for the applicant’s
specific project if take is considered likely (Option 4). Option 4 could be an element of Options 1 or 2,
and thereby provide better protection for listed species and applicants alike. Thus, the use of the term
option is not intended to imply that only one of these approaches must be adopted. Applicants have the
option to pursue Section 10 at any time to cover potential Section 9 violations associated with their
projects. If the applicant decides not to obtain this coverage, then they increase their liability for Section
9 violations and increased potential adverse effects to T&E species and CH.

The question of whether the “off-ramp” (Option 2) is feasible under current law was discussed. The ESA
TWG recommends that ADEQ seek clarification while deciding how to proceed.

6.1  Option 1 - Memorandum of Agreement

The MOA provides for an informal process to aid ADEQ in screening for those permits with reasonable
potential to affect, to obtain FWS’ views of effects and jeopardy/adverse modification determinations,
and provides feedback from FWS earlier in the process but does not replace the formal FWS/EPA
comment process for permit applications with reasonable potential to affect listed species. EPA may not

waive review of permits with reasonable potential to affect threatened and endangered species, as
determined by FWS (40 C.F.R. Part § 233.51(b)(2)).

When ADEQ receives a Section 404 permit application, staff would conduct or review the initial
screening for reasonable potential to adversely affect T&E species or CH. To support such screening, the
permit applicant could

submit a report that evaluates the likelihood that members of a listed species or CH are present and
would be adversely affected by the permitted activity. If no species or CH is present, or a “no-effect”
determination is made in the initial review, then ADEQ would proceed with processing the permit.
However, if ADEQ requires or would like assistance screening the permit application for potential
impacts, then the application would be sent to the FWS for review. The details of this arrangement
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would be outlined in an MOA negotiated between ADEQ and FWS. Figure 3 provides a general outline of
how this might look in a proposed future state.

6.1.1 Benefits

e ltis relatively simple and straightforward.
e After using the screening tools, permits without ESA concerns can be expedited.

¢ Has been successfully used by other states that have assumed the 404 permitting program.

6.1.2 Challenges

¢ ADEQ would need to hire biologists and train them to screen permits for ESA concerns

@ As there is no federal nexus that would trigger the ESA’s Section 7 consultation provisions, IT
coverage can only be obtained via an ESA Section 10 ITP, which requires development of an HCP
and can take much longer than the current process. However, this is not an issue if members of
a species are not present and are unlikely to be taken.

e ADEQ or applicants would risk of Section 9 violations if species are present and would be taken.
(Although this could be addressed through the “off-ramp” option, below, or through the
objection process, under which the Corps issues the permit.)

e A potential challenge is the cost of funding staff to assist with screening.

6.2  Option 2 - MOA Plus “Off-Ramp” (or MOA with Optional Section 7
Process)

Option 2 is based upon the MOA process outlined in Option 1 but incorporates a provision by which a
Section 404 permit could be obtained through a federal agency (Corps or EPA) rather than ADEQ, if the
project has a reasonable potential to adversely affect a listed species or adversely affect CH.

While ADEQ would remain as the default Section 404 permitting agency under Option 2, the “federal
off-ramp” would provide applicants an opportunity to enter the federal permitting process and address
ESA issues via Section 7 consultation. The Option 2 process is illustrated in Figure 4.

Under this option, an applicant would initiate the Section 404 permitting process by submitting an
application to ADEQ for initial screening. Should the screening process indicate that the project would
result in a reasonable potential to affect listed species and/or CH, the applicant could request that ADEQ
forward the application to a federal agency {Corps or EPA). The federal agency would then become
responsible for processing the permit, and would enter into the Section 7 consultation process with FWS
to ensure ESA compliance (similar to the existing Corps process). The eligibility criteria to enter into the
Option 2 process would be defined in an MOA between ADEQ, EPA, FWS, and the Corps.

There are also two approaches to the implementation of the option. In the first, if a BE determines, and
ADEQ concurs, that resources protected by the ESA may be directly or indirectly adversely affected by
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the proposed portions of the project that are within ADEQ’s jurisdiction (the action area), ADEQ would
confer with EPA about those effects. If EPA agrees with ADEQ, EPA would initiate informal or formal
Section 7 consultation, as appropriate, with the FWS to ensure that the project being permitted will not
adversely modify CH or jeopardize the continued existence of a listed species. Any conservation
measures proposed by the applicant and/or ADEQ as part of the consultation (now part of the project
description on which the consultation is based) and any reasonable and prudent measures and terms
and conditions in an IT statement would be incorporated by ADEQ into project permit conditions.

To further refine this concept and to assist EPA, EPA can identify ADEQ in the MOA as their non-federal
representative for consultation, as authorized under 50 CFR § 402.08. This would allow ADEQ to be
responsible for conducting consultation with the FWS, including data collection and preparation of the
BA. This designation would not absolve the EPA from being ultimately accountable for compliance with
Section 7 of the ESA. And ADEQ would be required to ensure that the permit properly incorporates any
requirements and terms and conditions that are set forth in the BO and that the applicant complies with
those requirements and terms and conditions.

While the number of CWA permits that require consultation under Section 7 of the ESA is relatively
small, this general approach, if adopted and included in the final MOA between EPA and ADEQ, would
preserve the current protections provided by the ESA under the federal CWA Section 404 program. It is
important to note that the ESA TWG is uncertain whether this option is legally feasible; we have asked
for clarification from the EPA but have received none to date.

6.2.1 Benefits

e It provides flexibility for projects of varying degrees of ESA complexity.
e ADEQ permitting option provides a single process for projects with no/minimal ESA issues.

@ The process provides flexibility for projects where ESA issues become apparent after ADEQ
permitting process has been initiated.

e The Corps permitting option provides for formal FWS conclusion regarding jeopardy and adverse
modification for projects with known ESA issues.

¢ The Corps permitting option provides for formal FWS authorization of IT for projects with known
ESA issues.

e The Corps has experience permitting complex projects and conducting Section 7 consultation.
® The Corps process may be faster than ADEQ for projects that are complex/have ESA issues.

¢ The Corps process requires NEPA which provides enhanced public scrutiny, and possibly, greater
protections for fish and wildlife and other resources.

6.2.2 Challenges

@ EPA may view the “off-ramp” option as partial assumption which is prohibited by statute.

® There are Issues/uncertainty regarding the Corps scope of action for 404 permitting.
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e It may increase overall permitting time if applicant transitions to Corps after initiating ADEQ
permit process.

e The Corps process requires NEPA, which can increase scope and result in longer permit
timeframes.

¢ It may require changes to EPA regulations.

@ The requirement to comply with NEPA can increase the timeframe significantly depending on
the complexity of the project and the significance of expected impacts.

e The Arizona Corps office may need to maintain staff for a small percentage of permit
applications that require review.

6.3  Option 3 — Statewide Habitat Conservation Plan

To use this option, ADEQ would apply to the FWS for an ITP in accordance with Section 10(a){1){B) and
would be responsible for developing the required HCP. The process for this option is outlined in Figure 5.
The HCP will specify among other things, the IT expected from permitted activities, the impact this
expected take will have on the species as a whole, how the impact will be mitigated, and how those
mitigation measures will be funded as dictated by Section 10{(a){2){A}. In addition, because a federal
agency issues the [TP, the process is subject to NEPA. Developing an HCP can be a complex endeavor,
one that will require ADEQ to make a number of different determinations, each of which may require its
own deliberative process.

To develop the HCP, ADEQ would first need to determine the permit area, or the geographic scope of
the HCP and resulting ITP. The permit area could include the entire state, certain regions, a single
county, or a single watershed. Whatever permit area is chosen would determine which Section 404
permits are covered by the ITP—if the permit area is the entire state, the ITP would cover all Section 404
permits issued in the state. If the scope is regional, specific to individual counties, or individual
watersheds, the ITP would only cover Section 404 permits within that geographic scope, and additional
HCPs would need to be developed and ITPs issued for any Section 404 permits issued outside the chosen
permit area.

ADEQ must also decide which species would be covered in the HCP and ITP, and assess the likely IT of
those species that may occur due to the issuance of Section 404 permits. For each covered species, the
ADEQ must identify the IT expected to result from those activities. ADEQ would then need to determine,
in light of the expected IT, what the expected impact would be on the survival and recovery of each
species.

The HCP must demonstrate that ADEQ will minimize and mitigate the IT and expected species impacts to
the maximum extent practicable. Mitigation measures can include permanently protecting species
habitat, implementing regulations that provide additional protection to covered species, and other
conservation measures. ADEQ must commit to implementing these mitigation measures and
demonstrate that it has the funding necessary to implement the measures.
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Once all the HCP requirements are met and the ITP is issued, ADEQ can then issue 404 permits within
the defined ITP permit area and no additional federal review would be required for those permits, as
any potential to affect threatened or endangered species covered under the ITP will have been
eliminated, and the Section 404(b) guidelines prohibiting the issuance of permits that may jeopardize
listed species or adversely modify CH will have been satisfied.

6.3.1 Benefits

¢ An HCP would protect ADEQ and Section 404 permittees against ESA Section 9 liability.
¢ An HCP would provide for robust species conservation in Arizona.
@ An HCP would provide regulatory certainty for ADEQ and 404 permit holders.

e FWS cannot require ADEQ to provide any additional conservation beyond what is already
provided in the approved HCP, i.e., “No Surprises” policy.

¢ An HCP would require NEPA which provides enhanced public disclosure and input and, possibly,
greater protections for fish and wildlife and other resources.

6.3.2 Challenges

e Developing alarge-scale HCP is a significant undertaking that can take a very long time (10-20
years) For example, it took Pima County over 17 years to develop their Multi-Species
Conservation Plan (a variation of an HCP) and receive their Section 10 permit. The process began
in earnest in 1999 and the permit was issued in 2016.

® Approval of an HCP can take a long time due to the complexity of developing an HCP, need for
public involvement, and FWS being understaffed and under-resourced.

® There are additional costs associated with obtaining the ITP for the permittee, such as funding
mitigation actives, funding and operational elements of the plan, and public participation
process. (There are opportunities to receive federal monies to offset the cost for the process
under ESA Section 6).

® The requirement to comply with NEPA can increase the time frame significantly, depending on
the scope of the HCP and the significance of the expected impacts.

® Funding adequate mitigation measures can be a challenge.

® New state legislation and/or regulations may be required to meet mitigation requirements.

6.4 Option 4 — Project-Specific Habitat Conservation Plan

This option is largely identical to the statewide option described in Option 3; however, under this
option, the permit applicant would apply to the FWS for an ITP and would be responsible for developing
an HCP for a specific project/property. A flow chart detailing this process is included as Figure 6. The
permit area would be limited to the specific project area outlined in the Section 404 permit application,
unless the applicant chooses, in consultation with FWS, to pursue an ITP for a larger permit area beyond
what is subject to a Section 404 permit.
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The permit applicant would be responsible for determining the species covered by the ITP, the activities
covered by the ITP, the take expected to occur as a consequence of those activities, and the expected
impact this take would have on the survival and recovery of the species. The permit applicant would also

be responsible for developing and sufficiently funding their own avoidance, minimization, and mitigation
measures to reduce expected impacts to the maximum extent practicable.

Like Option 3, the HCP developed by the project applicant would be subject to public review and
comment as required in the ESA and would also be subject to NEPA, which requires its own public
review process. Once all the HCP requirements are met and the [TP is issued, the ADEQ can then issue a
Section 404 permit within the defined ITP permit area with no additional federal review required, as the
permitted activities will no longer have the potential to affect any threatened or endangered species,
and the Section 404(b) guidelines prohibiting the issuance of permits that may jeopardize listed species
or adversely modify CHs will have been satisfied.

6.4.1 Benefits
e A project-specific HCP can take significantly less time than a larger-scale HCP.
® An HCP would protect Section 404 permittees against ESA Section 9 liability.
® An HCP would provide for robust species conservation.
® An HCP would provide regulatory certainty for 404 permittees.

® FWS cannot require the permittee to provide any additional conservation beyond what is
already provided in the approved HCP, i.e., “No Surprises” policy.

® HCPs are available to Section 404 permit applicants regardless of the final design of the ADEQ
404 permitting program; anyone can apply for an ITP to protect themselves against Section 9
liability.

e HCPs would require NEPA, which provides enhanced public scrutiny, and possibly, greater
protections for fish and wildlife and other resources.

6.4.2 Challenges

e Approval of an HCP is dependent on FWS staff and resources.

® The requirement to comply with NEPA may increase the timeframe of permit issuance, although
the smaller scale of the HCP would, depending on the significance of the impacts, require a less
robust NEPA process than a larger-scale HCP.

® The permittee’s cost to prepare and negotiate the HCP with FWS and to complete the other
requirements needed to obtain the ITP will be substantial in most cases.

e Funding adequate mitigation measures and other permit requirements can be a significant
challenge for individual permittees.
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6.5 Option 5: MOA and SW HCP

After reviewing the initial four options, the ESA TWG determined that the options were not mutually
exclusive and ADEQ, could consider taking elements from various suggestions when considering a future
state. This option is a combination of the MOA {Option 1) and Statewide HCP (Option 3) options
described above. This allows ADEQ the ability to work cooperatively with EPA and FWS while a
statewide HCP is developed. Since benefits and challenges for individual options are listed above, only
the additional benefits and challenges are described below:

6.5.1 Benefits

¢ Since the MOA is relatively simple and straightforward, it can be used in the short term while
the longer HCP development process is underway.

® Other states are considering this approach (e.g., this approach was recommended to Oregon
(EPA et al. 2014).

e A MOA and SW HCP would protect ADEQ and Section 404 permittees against ESA Section 9
liability.

6.5.2 Challenges

¢ It may be expensive to implement 2 different approaches.
e It could take extra time and money to transition from one approach to another.
® Change in philosophy/management from one approach to another.

e Risk of Section 9 violations if species are present and taken before the HCP is in place.

6.6 Option 6: Off-Ramp and SW HCP

Members of the ESA TWG also noted a combination of the ”off-ramp” (Option 2) and Statewide HCP
(Option 3) options described above as worth investigating.

6.7 Benefits

e Provides flexibility for projects of varying degrees of ESA complexity.

¢ Once the HCP is in place, ADEQ and permittees would have protection against ESA Section 9
violations.

¢ The HCP provides robust species protection
@ The combination of both options provides regulatory certainty.

e The combination of both options would require NEPA.
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6.8 Challenges

e ADEQ would need to hire biologists and train them to screen permits for ESA concerns in the
short term.

® No IT protection until the HCP is in place for permittees or the state.

e Cost of funding staff to assist with screening in the short term.

7 RECOMMENDED PROGRAM

The ESA TWG was not able to agree by consensus and recommend an ideal future program. Members
worked to find common ground and to advise ADEQ on the most practical and feasible option available.
There were multiple perspectives as part of the ESA TWG due to the diverse members from regulators,
non-governmental agencies, municipalities, legal community, and businesses. The ESA TWG felt it was
important to provide alternative avenues for projects to get into the Section 7 process to provide IT
coverage where needed (i.e., when there is a reasonable potential for “take” to occur to a species listed
under the ESA)}, even though IT protection is not required.

An anonymous survey with two questions was sent out to all ESA TWG members using Survey Monkey.
When the survey closed, 14 members provided their responses. Question 1 asked ESA TWG members
“which Option Should the ESA TWG Recommend to ADEQ?” Respondents were asked to assign a point
value from 1 to 6, with 6 being the most preferred option. If the member did not support the option, a
value of 0 was assigned to that option. The results are presented in Figure 7 and Table 2 below.
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Figure 7. ESA TWG Survey Results for Recommended Options

Table 2. Numeric Survey Results — Recommended Options

Number
of
response 1 2 3 4 5 6 Total
Option s point points points points points points value
1 3 1 1 3 0 0 3 a0
2 10 2 3 0 1 0 4¥x 26
3 g 2 1 2 3 0 1 28
4 g 2 1 0 2 3 1 22
5 g 0 0 1 2 4 2 43¢
6 8 0 2 3 0 2 1 29

Results are as follows:

*QOption 5 (43 points), the MOA + statewide HCP had the highest score and two respondents
preferred it the most. It was also many respondent’s 2nd and 3rd choices.

e **QOption 2 (36 points), the MOA + Off-ramp, received the second highest score, and had the
most votes for 1st place.

e Option 4 (33 points), Project-specific HCP, ranked third highest score with four votes for 1st or
2nd place.

e Three respondents preferred Option 1 (30 points), the MOA option, the most.
e Option 6 (29 points), Off-ramp + statewide HCP, included three votes for 1st or 2nd place.

e Option 3 (28 points), the statewide HCP, had the lowest score, and only one ESA TWG member
selected it as first choice.

Question 2 asked ESA TWG members: “Do you support ADEQ assumption regarding ESA issues?”
Respondents were asked to select as many options as they wished or skip the question. The results are
presented in Figure 8 and Table 3 below. Not only was there no consensus on the option to recommend,
but the TWG members did not agree whether ADEQ should take over the administration of the Section
program from EPA.
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Figure 8. Support of ADEQ Assumption

Table 3. Numeric Results — Support of ADEQ Assumption
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Table 4. Comparison of ESA Protections: Federal 404 Program vs. State Assumption of
CWA Section 404 Permit Authority

Species Protection - Protected by the prohibitions against take Absent a discretionary federal nexus, Section 7
Listed Fish and Wildlife of fish and wildlife that are provided by consultation is not available to the applicant to
Section 9 of the ESA. secure coverage for IT.
Section 7 consultation between Corps and Prior to the issuance of a dredge and fill permit,
FWS is required if Corps determines that the state would determine whether the

the federal Action May Affect and is Likely discharge into WOTUS has “reasonable potential
to Adversely Affect a listed species or May for affecting endangered or threatened species”
Affect, but is Not Likely to Adversely Affect as determined by FWS.

a listed fish or wildlife species. All permits are forwarded to EPA, except for
During Section 7 consultation FWS would classes of permits for which review has been
first determine whether the action would waived per 40 C.F.R. § 233.50(a}{1).

take any listed animal species. If take is If the state believes that issuance of the permit

expected, then FWS would identify
reasonable and prudent measures to
minimize take and issue terms and
conditions for the authorization of that
take. FWS would also make a formal
jeopardy determination.

may have reasonable potential for affecting
listed species, it is required to forward that
permit to the EPA for federal review.

ADEQ must develop a process by which they
determine which permit applications must be

sent to the EPA for this review.
Activities outside the Corps permit area

expected to result in take of a listed fish or
wildlife species would require the applicant
to obtain an ITP under Section 10 of the
ESA to avoid violation of the Section 9

For applicants whose activities are anticipated to
result in take of any listed animal would have the
option of obtaining an ITP Permit under Section
10 of the ESA to avoid violation of the Section 9

prohibitions. prohibitions.
Species Protection — Take prohibitions of Section 9 do not apply ~ Take prohibitions of Section 9 do not apply
Listed Plants unless the activity would be in violation of unless the activity would be in violation of state
state or local regulations or would occur on  or local regulations or would occur on federal
federal lands. lands.
Within Corps permit area Section 7 Section 404(b){1) guidelines require that ADEQ,
consultation between Corps and FWS considers impacts to listed plants.

required if Corps issues a May Affect, Likely
to Adversely Affect (formal Section 7
Consultation) or May Affect, Not Likely to
Adversely Affect (informal Section 7
Consultation). FWS makes a jeopardy
determination, but there is no IT permit
and thus no reasonable prudent measures
or terms and conditions for take.

No need for a Section 10 permit.

No need for Section 10 permit for potential
effects outside of Corps Permit Area.
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Critical Habitat Critical habitat is provided protection Project impacts to CH are subject to FWS review
within the Corps permit area and its and evaluation per Section 404{b){1) guidelines.
presence coupled with the potential for

EPA retains oversight authority over ADEQ’s
adverse effect {may affect or may affect determination (40 C.F.R. 230.10(b)(3)).
not likely to adversely affect

determination) triggers Section 7
Consultation (formal or informal).

A Section 10 permit not available or required for
CH.

FWS in their Section 7 consultation makes
a determination as to whether the activity
would result in the destruction or adverse
modification of CH. A destruction or
adverse modification determination
requires identification by the FWS of
reasonable and prudent alternatives that
would avoid adverse modification.

A Section 10 permit is not available or
required for CH.

9 GAP CLOSURE OPTIONS

The TWG considered species protection and IT coverage as the most important pieces of each option.
The best way to close the gap between what the current and future state is to provide the highest level
of species protection with IT coverage in the most efficient, shortest, and most economical way possible.
For several members of the ESA TWG, maintaining an equivalent level of federal review was also
important. For them, the NEPA public review process was an important component of the federal nexus
that would be lost when ADEQ assumes the program.

10 MINORITY OPINION

SIERRA CLUB AND MARICOPA AUDUBON SOCIETY

At present, when a project may involve a threatened or endangered species, NEPA and Section 7 of the
ESA apply because the Corps’ role constitutes a “federal action.” An ideal future would address ESA
issues through Section 7 consultations. Compliance using other ESA sections promises to be slower and
will offer less protection to applicants for [Ts. The EPA, in discussions about Section 404 assumption with
other states, consistently maintains that assumption ends a federal nexus. Thus, NEPA would no longer
apply, and ESA Section 7 consultation is not permissible.

The “off-ramp” alternative seeks to satisfy this concern by assigning applications with ESA issues to the
Corps, thus restoring "federal action." Because regulations prohibit partial assumption of Section 404, it
appears unlikely that EPA will accept an off-ramp approach.

Moreover, Arizona lacks state statutes equivalent to NEPA and ESA. New Jersey and Michigan, the only
states to assume Section 404 authority, have state statutes comparable to these federal laws. Moreover,
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they also have state wetland protection programs in place. Florida, another state actively pursuing
Section 404 assumption, has also enacted endangered-species protection. These states can build on
prior experience with endangered species and professional expertise from enforcing state statutes.
ADEQ has not had the same opportunity.

Thus, we have concluded that because: 1) Arizona lacks laws comparable to NEPA and ESA, 2) NEPA will
not apply without a federal nexus, and 3) uncertain, cumbersome procedures under other ESA sections
will replace Section 7 consultation, species protection equivalent to the current program is not
achievable. Thus, Arizona should not assume Section 404 authority; rather, it should remain with the
Corps.

WESTLAND RESOURCES, INC.

An ongoing point of concern of numerous members of the ESA TWG is the potential loss of the
substantive protections provided by Section 7 of the ESA. Much of the group’s conversations have
revolved around that loss; the potential loss of some of the protections for some listed resources (i.e.,
CH and plants); and the ability of permit applicants to obtain IT authorization through the Section 7
consultation process, without having to go through the Section 10 permit process.

Our discussions have focused on alternative solutions. One of these options has been characterized as
an “off-ramp” from the state process (Option 2). In Option 2, where there is the potential for a project
to adversely affect members of a listed species, the project could be federalized and Section 7
consultation would occur. The discussion that follows is focused on an alternative solution that is a
variation of that Option 2 theme and is based upon EPA’s retention of discretionary authority over
individual projects after ADEQ assumption of the Section 404 permit program in Arizona.

Westland Resources’ opinion is that while the right of a State to assume Section 404 permitting
responsibilities is not a discretionary decision on the part of EPA, EPA nevertheless does retain
discretionary authority over state permitting requirements after state assumption (see 40 CFR Pt. 223,
Subpart F (EPA regulations governing federal oversight)). Specifically, on a project-specific basis, if ADEQ
does not satisfy an EPA objection or requirement for a permit condition and does not deny the permit,
the project will be federalized, and the Corps is required to process the permit (50 CFR § 233.50(j)).
Therefore, through their ability to federalize a project if their objections to the permit are not satisfied,
EPA is retaining a discretionary authority over project permits. Note that EPA’s discretionary oversight
authority does not undermine program assumption by ADEQ; therefore, this does not run afoul of the
“partial” assumption problem.

The retention of a discretionary authority by EPA after delegation provides an option to simply develop
an “off-ramp” or reliance on Section 10 of the ESA for ESA compliance. The implementation of this
option also would be codified in the MOA between ADEQ and EPA. There are also two approaches to the
implementation of the option. In the first, if a BE determines, and ADEQ concurs, that resources
protected by the ESA may be directly or indirectly adversely affected by the proposed portions of the
project that are within ADEQ’s jurisdiction (the Action Area), ADEQ would confer with EPA about those
effects. If EPA agrees with ADEQ, EPA would initiate informal or formal Section 7 consultation, as
appropriate, with the USFWS to ensure that the project being permitted will not adversely modify CH or
jeopardize the continued existence of a listed species. Any conservation measures proposed by the
applicant and/or ADEQ as part of the consultation {(now part of the project description on which the
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consultation is based) and any reasonable and prudent measures and terms and conditions in an IT
statement would be incorporated by ADEQ into project permit conditions.

To further refine this concept and to assist EPA, EPA can identify ADEQ in the MOA as their non-federal
representative for consultation, as authorized under 50 CFR § 402.08. This would allow ADEQ to be
responsible for conducting consultation with the USFWS, including data collection and preparation of
the BA. This designation would not absolve the EPA from being ultimately accountable for compliance
with Section 7 of the ESA. And ADEQ would be required to ensure that the permit properly incorporates
any requirements and terms and conditions that are set forth in the BO and that the applicant complies
with those requirements and terms and conditions.

While the number of CWA permits that require consultation under Section 7 of the ESA is relatively
small, this general approach, if adopted and included in the final MOA between EPA and ADEQ, would
preserve the current protections provided by the ESA under the federal CWA Section 404 program.

11 IMPLEMENTATION CONSIDERATIONS

Depending on the option or the channel used by ADEQ to assume the Section 404 program, any number
of tools, resources, and processes will need to be obtained, implemented, or developed. The following is
a list that was developed to the best of the ESA TWGs ability for ADEQ to assist in the creation of a
successful program.

The TWG is not suggesting that all of these agreements and authorities must be obtained to
appropriately implement the program.

11.1 Agreements / Interagency Cooperation

e MOA with FWS

e MOA with EPA

¢ MOA with Corps

e MOA with AZGFD

® Maintain Section 7 level of consultation to meet requirements of Sec 404(g) of the CWA

¢ Create a Transfer Plan for ADEQ, Corps, and FWS to include agency responsibilities

@ Clearly define agency authorities and level of involvement concerning ESA issues.

e Ensure no conflicts of interest with ADEQ as the permitting authority.

e Quarterly meetings between ADEQ and FWS to check how applications are being evaluated.

e Effectively use local and tribal agencies: knowledge and concerns regarding ESA issues.
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11.2 State Authority

e Develop a State Wetland Program, including the development of buffers and tiered rating
system. The program could provide wetland protection through regulatory and non-regulatory
provisions. In Arizona, riparian areas are included in the definition of wetlands.

¢ Consider creating a State Endangered Species Program with rules and regulations.

11.3 Training Programs

e ADEQ works closely with FWS to develop training and provide this training to ADEQ staff so
permit applications are processed with efficiently and minimizes negative impacts to listed
species.

¢ Hold outreach events, public meetings and announcements and address Section 404 permit
process before any changes take place.

¢ ADEQ and FWS develop guidance and other available resources regarding ESA to be posted on
ADEQ website. Provide the website address of the resources page on applications.

e Inform current and future permittees of process changes and transitional deadlines, as well as
the handling of current applications moving forward.

e Establish clear and concise applicant instructions, and guidance documents on completing the
application process. ADEQ should provide online resources to limit confusion and improve
compliance.

11.4 Screening Analysis Tools

11.4.1 Arizona Heritage Data Management System

All land and water development projects in Arizona requiring federal environmental documentation,
such as an Environmental Assessment or Environmental Impact Statement, must be submitted to the
AZGFD as part of the environmental review process. The AZGFD analyzes each project for wildlife that
may be affected by the project. This includes species on the FWS Endangered and Threatened species
lists, as well as those on the AZGFD’s Species of Greatest Conservation Need. The free, Web-based,
Heritage Data Management System, or Online Environmental Review Tool (ERT) generates a list of
species potentially affected within a project area, alerts about potential permits, and gives project type
and species-specific recommendations to minimize impacts or suggest avoidance measures. The ERT
satisfies Phase | Environmental Compliance with NEPA. The ERT can be found at
https://azhgis2.esri.com.

11.4.2  Information for Planning and Consultation

The IPaC tool is a currently live application that applicants can use for the screening process to
determine whether overlap of the action area and species occurrence or habitat occurs. Applicants input
their project specifications to get information on what species may be within their action area. The tool
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also provides information on what impacts to species might occur, and what conservation measures can
be considered to minimize impact. The IPaC Resource List also provides electronic links to the
Environmental Conservation Online System profiles for the species that may be within the action area
for applicants to understand habitat and resource needs from the species. IPaC can generate an official
species letter, but this letter is not considered consultation and does not provide IT coverage.

11.5 staffing

ADEQ may consider obtaining T&E species expertise in-house or elsewhere through MOAs with the
AZGFD and/or the FWS.

For example, AZGFD could provide initial permit screening for T&E species and CH overlap. The AZGFD
employee would review all permits that potentially affect threatened and endangered species and CH to
ensure there are no adverse effects. Also, an AZGFD biologist that is proficient with ESA regulations and
policies could review a subset of ‘no effect’ permits for compliance and screen draft projects that could
potentially affect threatened and endangered species and CH and coordinate with FWS for review and
permit conditions.

Or, ADEQ could consider funding one full-time employee at FWS to work exclusively on ADEQ 404
permit reviews. The employee would be responsible for a variety of tasks, including training ADEQ
employees, writing a manual for ADEQ on how to review permits, and developing a list of standard
species-specific permit conditions. If there are adverse effects, the FWS biologist would coordinate with
ADEQ and the FWS species leads to develop individual permit conditions to protect species and habitats.
The biologist would also be responsible for coordinating with EPA on permits with adverse effects that
cannot be avoided.

Based on discussions with Michigan’s and New Jersey’s FWS offices, the FWS spends a lot of time the
first 3 to 5 years training their respective department of environmental quality staff to review permits at
the same level an FWS biologist would review them. Funding a full-time biologist at the FWS would
ensure that permit review time frames are consistently met. If ADEQ decides to apply for a statewide
Section 10 permit, the FWS biologist would lead its development, which could take 10 to 20 years.
Individual permittees may also apply for Section 10 permits, which could take 2 to 3 years to develop.

ADEQ could periodically review permitting statistics to evaluate the need to fund an ESA specialist.

11.6 Enforcement and Compliance

e ADEQ will need to develop outreach materials that explain the following requirements for 404
applicants.

e Requirements for annual reporting by permittee for 5 years
e Requirements by applicants for annual reporting

e Enforcement Notice of Correction, Notice to Correct, Notice of Violation rules and regulations
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11.7 Process Improvements

The ESA TWG suggests that ADEQ develop outreach materials for potential 404 applicants that address
the following issues.

® Address ESA and CWA issues before permit issuance.

® Assist agencies in meeting timeline requirements for comments, recommendations, and
completion of technical documents.
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Endangered Species Act
Technical Working Group
Charter

Grouns {TWGES) to assist the Department in devsloping 8 program 1o assume Clean Water Agt
{OWa] 409 permitiing for Arizona. Each TWE will operate aotording fo this Charber.

in implementing s mission o protest and enhance public health and the spvironment, SOED
strives for radical simplicity, netionally recognizsd fechnizal and cperational sxgellance, and
balanced, leading-sdege environmental protection. Please afow this vision to guide the
workeroup's recommendations developed under this Charter.

ROLE OF THE PANEL

The pans! will meet regidary to review and discuss the assigned chjsctives. In addition, the
TG will:
¢ Frovide monthbe updates on work status o the QWA 404 Executivs Commitiee.
&  Report and sesh additional input on work products st repuarly scheduled stakehoider
meetings.
Prowide 5 white paper with final recommendations by Decemdber 20, 2038
Oinee the group bas completed the white paper it will be dishandsd.

The TWE s & volundary working group whidh will mabe recommendations to the CWA 404
Executive Committee. Neither the groug ner indhvidus! members will be ashed to makes
decisinns on behalf of 80ED

MEMBERSHIP

fdambers of the TWG were chosen from more than 115 sishehodders who wolurdanly applisd to
mssist ADED iy developing the OWE 404 Brogram. Membership sedactions wers made by &DEG
bassd cn the technical areas of expertise, peographic and special interest diversity and
willingness b participate.

This is & woluntary advisory working group. Memibers are expected to treat sach other with

uat courtesy, respect and dignity. i either the ADEQ Water Guality Directer or the chair are
rencerned about the cormmitment, behavier, or performance of a workgroup member, the b
shall consult bo determine approgpriste action, which may indude replacement of the member.
ftembers may withdraw st amy s,

LEADERSHIP

ADEC selected 8 Thalr from the stabeholder applivants. The Chair will be resporsible for
providing updates fo the D8R 408 Execulive Dommitiee and working with ADEC contractad
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Endangered Species fct TWE Charter

stafl o prepare meeting agendas. At the first mesting, TWS members will select a Vice Chalr to
lead the group in the absence of the Chair.

oy the TWES may use 3 third-garby faditator to assist in
hwe Chair to partidpate mcre fully in technical
‘be prepered by ADED contracted staff.

lsetings roay be farititated by the Chair
keeging the meetings on track b enable

The Chair is responsible for the following:

#  Establishing & workgroup timeli
oving the disrussion forward to beep the agenda on time
Ensuring that the workgroup remains productive

&
3
#  Epsuring that sl sides of an issus ars sxploved, including hidden or unpopular aspecks
*
&

Encourage participation

Assist the workgroup in reaching consensus and articulating issues where corsensus s
niot possible

Szgist workgroup members in preparing the deliverables

Ensure that workgroup deadiines ars met, and the fingl report is delvered to ADED on
scheduls

#

PAEETING FORMAT

The format of the mestings will be determined by the TWGE members. Technica! support and
irformation will be provided as neaded by ADEQ staff. Only TWG members will be notified of
work group meetings. These are working meetings and will not include an opern call for puldic
comment. Stakeholder mestings will be held in the fall so that sl stakeholdsrs and public can
receive updates on work group discussions and provide additiona! input. Also, TWS agendas and
mesting notes will be posted on the A0ED weebsite.

Eﬁﬁi‘d%f LONSENSUS
deally, the workgroup will ke able to operate on 2 consensys basis. ¥ 3 consensus cannot be
reached, to move forvaard, decision will be by 3 guorum of 50% + 1 of the members fwhich ey

include teleghonic sttendance).

For the sake of the record and to make certain thet ADEQ hully understands all sides of the ssus,
the chalr wil ensure thet the dissenting volers provide & writien explanation of the reasons for
disagreerment. These sxplanations will be included in the final deliverabde of the workgroup.

MEEFTING SCHEDUME

A the first TWE mesting, the members will establich 2 mesting schedule sufficient 1o complete
the obiechives by the stated deadline. ADEG will provide contracted siaff to assist in scheduling
meetings, preparing agendas and mesting notes, and comnunication with members. Beeting
space witl be avaiiable ot ADEC. A5 needed ADED will provide WebEs antd conderence calls for
TWE meetings.
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Endangered Spedes St TWEG Charber

MEETIMNG ATTENDANCE

ADEC recognizes and appeeciztes that workeroup members are experts in thelr fisld and ars

tesring thelr valuahle time. ¥ & expected that workgroup members will participste in good
faith throughout the process. Members should o attend all mestings in
person of sledtronically. Members represent their affiliations and bring their spedal expertise to
the table. Full p ;
viswpoints are voiced, and dedsions are reached by consensus fo the masimumn sxbtent possible.
tdambers may send 8 “prowy” if they ars unable to sthend 3 mesting. The member must fully
brisf the prowy prior fo the mesting. The prosy may not ask the TWS to reconsider a previous
dedsion or open new discussicns on previous bsues. Members whoe are unable to perlicipate on
a ponsishent basis may be asked to relinguish thedr position on the TWGS.

pation is needed to ensure all affiliztions and expertise are represented, al

MEDIA REQUESTS

The Technical Working Groug chair and members may refer any media reguests regarding
ADED s sesumiptinn of OWA § 404 or the workgroup process o ADED s Pub! ormation
Ceficer, Erin Jordan, showld they choose. Each workgroup member sgrees that f contacted by
the mediz or any organization to answer questions or asked to speak at an event, they will not
present themselees as representing ADED in any way. Dontact information for Erin Jordan s as
oliows:

Fhone: S02-771-2215
Ermait Jordan Erini@ardeg gov

COORDINATION WITH OTHER STATES

SDEG hopes that workgrous members will ressarch programs in other states as g part of thelr
analysas. there are guestions that workgroup members must ash thess states le.g. Mew jersay
of kichigan), please confer with ADEC staff to coordinate cornmunicstion with sald states.

OBJECTIVES

The Technical Working Group will conduct meetings and work collaboratively to accomplish the
foliowing ohjectives.

ENDANGERED SPECIES ACT WORK GROUP OBJECTIVES

¢ What iz the current state?
o What are the specific benetits and problems of the current state procsss?
& What iz the ideal futures state for nplementing endangered and threatensd species
profecion reguirements ? Why is this the ideal future state?
o Mote: Future siate recommendations should provide sguivalent protedtion of
WTUS as the existing Corgs program.
¥  ldentify the gaps bebwesn the current state and the ideal futurs state.
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Endangerad Species 801 TWE Charter

¢ Provide gap closure options to enac the future state (e, what entities inwalved, what
agresments, rudes, other law may be necessary to snact futurs state— Nole: this does
not contempiate modibving federsl law)
o Why are sach the best options?
What ave the potential ohstacles to implernenting each gap plan options?
#  inaddition to the desoriptions, please provide a flow chart or other visual
representation of each of the above, #f possile.

vbroduction

Description of current stade {positives and negatives)
Besrrigtion of ides! future program under the Statefelerments (& why is thiz ideals)

idertify and sxplain the gaps bebween current state and future stabs Arizona

s B 8 B

TOErET
idertify and exglain pap dosure spbions {including explanstions and why they're gogd
optioms)

o Brief intrn desoription

L3

o Table suyrmane of options
o Separate headings for sach opfion to discuss each fully, including bensfits and
drawbacks
o B Opbion ¥Y2
& Description
®  Benefits of Option ¥YZ {also perhaps compared to cther options)
= Dwawbacksfobstacies to sach gap ogtion {alsn perhaps comparsd to
other oplions)

{Flease provide visusl representations of the sbove, where helpfid oy understanding, espedally
regarding proosss.

e Gensral considerations:
o Tools, resources, & processes ADED reeds to effectuate program {resources in
bomise fe g comnputer progrsms, information acoess] Sdor externally feg &2
Hams and Fishil
o Took or iformation ADEG nesds from permittess
o Tools or rescurces permittess need from ADED
o Ewisting limits on state suthoriby fincluding, bt rd Bmited o, ARS. & 41-1030
and AR5 § 4100001
o Kstheds for a stocoth transition to the Bate program
o Ensuring quality emdronmerdal profection in a Himely manner in the future state
o Ersuring clarity, predictability, and certainty for all parties
i erpeirarunental revisw when NERS not requirsd
fual permits

o How toosnsurs adeog
o Geperal Permits and indid

o Risks to the erwiranment

Riske of disruption to the permit approvalfdisapprovael process
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Endangerad Spedes ot TWE Charter

Mew lersey and Michigan processes as these are the only bweo siates with
apwwezﬁ 404 pmgram& Flowids may ales have insight 35 they have been
| ‘ issuss in thelr pursult of assumption

&« Endangered 5

ED_005978_00023806-00054

i

“to discharge of deedged or Bl msterisl shell be
permitted i it Jeopardizes the continued sxishencos of
species listed as endangered or threstensd under the
Emémg&rﬁd Spedies & of 1973, a5 amended, or reg 5’%‘.«,
o Bhkelthood of the destruction or adverse modificatio
:':sf a habitat which & determinsd by the Secretary D-i‘
Idherior or Corormerce, as apgropriste, to be g ooritical
habitat under the Endangered Spedies Act of 1973, as
amended. f an evemption has been granted by the
Endangersd Species Committes the termys of such
=uernption shall apoly in ey of this subparsgragh”™

Endargered Species Sct{IS U ST § 1531 et sep )

Hurmber of threatened and endengered {TE&E) spedies in Arizong

Likelthood of & project adversely affecting 3 TEE species in Avizona {perhaps In
cornparison to Michizan and New Jersey, 1o understand how our future state
PYOURLS MEY compars 1o those other aporoved programs)

Federal pesus project scope — would i always align with 404 project scope?if
federal neyus, is the £54 analysic always poing to apply 1o 404 projects? {eg
prodect on forest servics land v, some other federa project nesus)
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Memorandum of Agreement Example Documents

STATE OF MICHIGAN F e
DEPARTMEMT OF ENVIRONMENTAL GUALITY ﬁ .
EAMSING
RICK SHYDER DA WYANT
GLVERKDR . PHRECTOR

November 8, 2011

Ms. Susan Hedman, Fegional Administrator
United States Environmental Protection Agency
Ragion 5

77 West Jackson Boulevard (R-1684)

Chicagn, lilinols 80804-3580

Dear Ms. Hedman:

Enclosed is ong signed original of the Clean Water Act Section 404 Program
Memorandum of Agreement between the United States Environmental Protestion
Agency {USEPA} and the Michigan Deparfrient of Ervironrental Quslity (MDEG). We
will maintain one signed origingl in our files,

We look forward o working with the USEPA on Michigarn's SBection 404 Program. I you
have any questions, please contact Mr. Willlam Craal, Chief, Water Resources Division,
at 517-325-4178; crealw@michigan.gov; or MBEGQ, P.O. Box 30458, Lansing, Michigan

48908-7858,
Sinaereky,
an Wyant
Direstor
5173737817
Enclosure

cofenc: Ms. Tinka Hyde, USEPA, Region 5
kr. John Bonick, United States Avmy Corps of Enginsers
Wz, Barb Hosler, United Slates Fish and Wildlife Service
Mr. Jim Sygo, Depuly Dirsctor, MDEQ
br. Witham Cresl, MDEG

CONGTITUTION HALL « B35 WEST ALLEGAN STREET + PO BOK 30471 » LAMSING, MICHEZAN 80057473
s reetiigren gusidad = (B0 BRZ-0YR
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MERMORANDUN OF AGREEMENT

BETWEEN THE

MicHican DeEpantient oF EnvigonmenTal QualTy

AND THE |

LINTED STATES ENVIRONMERTAL PROTECTION AGENCY, REGION S

ADIINISTRATION OF SECTION 404 oF 1HE CLEan WATER ACT
BY THE STATE OF MICHIGAN :

This Memorandum of Agreament (MOA) betwaen the Michigan Department of Emironmernial
Ouadity, hersinafter referred 1o as the MDEDQ, and the United States Environmental Profection
Agency, Region 8§, hereinafier referrad o a5 the USEPA, defines the federal and stale roles in
carrying out the policies, regulations, and procedures necessary to administer the penmit
programn established pursuant {o Section 404 of the Clean Water Act (CWA), Title 33 of the
United States Code, Section 12581 ¢f seq., herainafter referred to'as the "404 Program.” and tn
facilitate program coordinstion between the MDEQ and USEPA.

WHEREAS, Bection 404{g} of the DWA provides for state administration of the 404 Program
reguiating discharges of dredged or fill matsdal to waters of the United Stales; and

WHEREAS, the MDEQ has, sincs 1984, operated & stale program in scoordance with the
reguirsments of Saection 402{g) of the GWA and Title 40 of the Code of Faderal Regulations
{CFR) Part 233, 404 State Program Feguigtions; and

WHEREAS, the USEPA has approved the state program pursuant 1o Section 404(h),
NOW, THEREFORE, IT IS AGREED THAT:

1} Authorities,
The MDEG shall administer and enforce the 404 Program in accordance with ihose state
laws and administrative rules that the USEPA has defined as components of the federally
autharized 404 Prageam in the State of Michigan (40 CFR Section 233.70, and In
accordance with the Section 404 State Program Heguiations (40 CFR Part 238), the GWA,
Section 404{b}{ 1) Guidatines (40 CFR Part 230, Section 404{0){1)Guidalines for
Spacification of Disposal Sites for Dradged or Fill Material) (404 Guidelines), and provisions
contained in this MOA and the agreement between the MDEQ and the United States Armmy
Corps of Enginesrs {USACE).

2} Comgplisnce monitoring and enforcement.
ay The MDEQ has primaty respongibiity for compliance monttoring and enforsement
provisions of the State 404 Program, and shall take timely and appropriate enforpement
action against persons in violation of parmit conditions for all permits issusd under the
Stata 404 Program, and against peraons conducting vrnauthorized discharges of dradge
or fill materials into waters of the United States over which the MDEQ has assumed
Jutdsdiction under the State 404 Program,

bl The MDEQ shall notify the USEPA of the status of compliance and enforcernent actions
Hhrough submission of an annual report as outlined in paragraph 7 of this NOA.
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¢} When a viclation is identified by the MDED that meels the crileria in paragraph 3-of this
MOA - guchy that direct review by the USEPA would be required under MDEQ peomit
progessing procedures - the MOEQ shall infiate coordination with the USEPA. As part
of this coordination, at & minimum, the MBEG shall provide g summary of the
urauthorized activily and inform the USEPA of the status of the file as enforcement
actions are faken, as well as any decigion to accept an after-the-fact permit application.

I the evernt that an allerthe-dact permit application is accepted, the MDEQ shall forward
such application to the USEPRA, grd the USEPA shall, as appropriate, provide comments
to the MDEQ. The MDEG shall consides, and as sppropriate incorporate, the comments
of the USEPA in agcordance with MODEQ permit processing procedurss and the

Section 404bY 1 Guidelines.

d}y Under appropriate circumstances, the MDEQ may refer information regarding possible
or alleged vickations 1o the USERA, and may requsst that the USEPA consider initisting
a parallel or independent enforcement action.  Such clroumstances Inclute but are not
fimited tor .

I Violations that have pr have 4 reasonable potential to have direct impact on waters
of anothser state.

iy Major or repeat offenses. .

iy  Violations that have or have g reggonable potential to have major adverse resource
impact or an impact on special federal regsources, such as federally listed
threatened or endangered species,

g The MDEQ shall provide the public nofice of and a 80-day public cormment pariod on any
propoged seftiernent of a civil enforcement action that is filed In state court, Notice may
be provided to the public via the MDEG Calendar or other appropriate maans.

fy  inthe event that the MDEQ proposes 1o resolve g compliance or enforcement issue
through a consent agreement (administrative or judicial}, and where the inpast ol the
vinlation is such that federal review would not be waived as describied in paragraph 3 of
this MOA, the MDEQ shall provide the USEPA with an nppottunity fo review and
comment on the draft consent agraement prior & sigrature. Unce agresment is reached
o1 4 consent agreament, the MDEQ shal provide a copy of the execuled agreemant (o
the USEPA, I the USERA objects fo guthorzation of an activity through the congent
agreament, any subsequont state authorization shall not provide athorization under
Saction 404 of the CWA.

gy The USEPA may request the opiportunily to review any compliance and enforcement
record. The MDEQ shadl provids to the USEPA a copy ol the Hile when requested, The
USEPRA may initlate independent or paraliel enforgsment action in accordance with
Sections 309 and 404{n) of the CWA,

t) Prior o procesding with federal enforcement action against a possible or alleged Slate
404 Program permit viclator or unauthorized discharger, and for purposes of providing
notice only, the USERA stall inform the MDED that federal enforcement action is 1o be
initiated. This nofification shall be made o the director of the MOEQ or his/ber designes,
ttis expacted that prafiminary slalf discussions will take place hetween USEPA and
MDEQ represerntatives beforg inttlation of federal erforcement action,
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I} The MDEG shall not oppose intervention by any citizen in a state oivil enforcemsnt
action under the 404 Program when permissive intervention in a state enforcement
action is authorized by Michigan law.

3} Fedaral review of permit applications and walver of review,
The USERPA, UBACE, and United States Fish and Wildife Service (USFWS) shall, pursuant
to Section 404() of the CWA, revigw each permit spplication received by the MDEG except
for those categories of discharges for which such review has heen waived in accordance
with Bection 404(K} of the OWa.'

The USEPRA, after consultation with the UBACE and USFWS, shall walve the requiraments
of Section 404{} for all but the following classes or categories of discharge:

a) Draft general permits.
B Major discharges. Major discharges are definsd as applications for permits that;

H  Affect one or more acres of wetland.

Y Includs new construction of breakwaters or seawalls with & tofal length of more
than 1,000 fest,

Yy  Include enclosure of more than 300 feet of a siream in ane or more sagments,

W)  Reqguire relocation or channefization of more than 1000 feet of a stream in one or
morg segments,

¢} Discharges with reasonable pitential for aﬁaé’:éng gndangerad or threatened spacies as
determined by the USFWS.

dy Dlacharges with regsonabile potantial for adverse impacts on waters of another state.

&3 Discharges known of suspectad o contain toxic polkgants in toxic amounds {Section
10H{a3)of the CWAY or hazardous substances in reportable quantities (Section 311 of
the CWA).

fi  Discharges located In proximity of a public water supply intake.

g} Bischarges within critical areas sstablished urder state or federal lnw, including national
and state parks, fish and wildlife sanctuaries and refuges, national and historical
monuments, wildernass arsas and preserves, sites identified or proposed under the
MNational Historic Preservation Act, and somponents of the Mational Wild and Scenie
Rivers System. )

h} Sites identified by the USEPA in advance under provisions of the 404 Guidelines.

The USEPA retaing the right to terminate, gt any time, in whole or i part, any wailver of the
requirements of Saection 404¢) by sending written notice of determination to the MDEQ.

This agresment does not B, diminish, or constituta an expressed or implied waiver of the
authority of USEPA fo prohibit certain discharges pursuant fo Section 404{g).

' The Mational Marine Fisheries Service has waved review of alf permit applications.
3
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4} Coardination with othver states and tribes. .
at Whenever the MOED receives an application for-a permit that has a ressonable potantial
tor bnpact the waters of the siates of Indiana, Chio, or Wistonsin, or waters that USEPA
has identified to the MDEQ as being within the jurisdiction of federally recognized indian
fribes, the MDEQ shall bansmit & copy of the public notice to the impacted state or tribe
and fo the USEPA. The USEPRA shall assist i the identification of reguiatory contacts in
thase other states and tribes.

b)Y The impacted state or tibe shall bs requestsd to provide comiments o the MREG and
the USEPA within 45 days of the date of the public notice regarding the potential impact
of the proposed profect on the waters of such state or ribe.

¢} The MDEQ shall congider the comments and conpermns of the polentinlly impacied siale
of tribe when making a decision on the application, and shall provide a copy of the final
penmit decision to a state of trbe that provides commenta.

gy The USERA may objsct i the issuance of a Section 404 parmit by the MDEQ # it finds
that the proposed project would fall to comply with the 404 Guidelines dus to the impact
on waters of ancther stete or Wibe. In this instance, the MDEQ shall pr@c&@d A%
specified in Section 404} of the CWA and paragraph 5 of this MOA.

&) Both the LS. BPA and the MDEQ agrae that this MOA does not walve any Isgal claims,
tights, or positions that the U.8.EPA or e MDEQ have over what constitutes “lrdian
ands” or “Indian counity”, as the .8, EPA delines thuse terms

8} Permit processing and federsl comment.
ay The MUEQ shall promptly submit permit applications in the classes or categories
identified in paragraph 3 of this MOA 1o the regional administrator of the USEPRA for
revigw, coordination, and, where gpplicable, obiection n acoordance with Saction 404())
of the CWA,

b Material submitiad to the USEPA shall include:

1 Acopy of the public notice Tor any complets peomit application recsived by the
MOEQ, except those for which permit review has been walved under this MOA,
Any supplemental of additional matedals subimitted 1o the MDEQ, including but not
firnited & information on project affernalives, environmental assesament, or
snitigation plans, shall also be forwarded promptly to the USEPRA, Whenever
requasted by the USEPA, the MDEQ shall supply the regional administrator with
copies of public notices for permil applications, even for projects for which permi
revigw has been waived,

i}y A copy of each drait general permit whenever the state intends 1o issue a goneral
permit, including minor project sategories defined under state law.

iy Forpeomit apglicstions that ars subject W direct faderal review, notifivation of when
the MOEQ takes & peonit action, & vopy of every permif issued, and g copy of any
dental of a permit.

Wi A copy of the MDEQ s response to comments or recommendations made by
another slate if the MDEQ does not ascept such resommendations,
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iMaterials may by forwarded to the USEPA by slectronic means.

¢} The regional administrator shall, not izter than 30 days from the date of recsipt of &
pearenit application from the MDEQ, notify the MDEGQ if the USEPA doss nof intend to
raviaw the permit application.

i the regional administrator intends 1o provide written conanient, hefshe shalt coordinale
he region's review with the USACE and the USFWSE, and subsnit comments 1o the
MDEQ in accordance with the requirements of, and in the time framss specifisd in,
Section 4044} of the CWA. However, the USEPA shall make gvery attempt io provids
corrmertts within the ime frame specificd in Michigan law. The MDEG shall notify the
LIBEFA of decision deadiines for each application.

d} Ths MDEQ shall raspond fo any such comments received from the USEPA inthe
manner specified in Ssction 404() of the CWA and appropriate sections of 40 OFR Part
233, The MDEQ shall provide & copy of a draft permit, with all corglitions, to the USEPA
o demonshate that federsl comments have been fully addressed.

8} Inthe svent that the MDEQG does not resolve an obiection by the USEPA to issuanoe of
& permit, but must issue a permit in order to comply with requiremends of slate law, then
the penmit issued by the State of Mishigan shall not provide authorization under Section
404 of the CWA, and the applicant shall be notified of this fast in witting.

8} Coordination of mitigation banking,
a) The MDEQ and USEPA agree that mitigation banking projects shall be subject o raview
by an Interagency Beview Team (IRT) consistent with the 404 Guidelines, Subpart J,
The IRT ghall be chaired by the MDEQ, except whars the UBACE retains Section 404
jurisdiction, in which case the MBEQ and the USACE shall co-chalr the IRT.

b} The USEPA shall participate on the AT,

7} Reporting,

a} The MDEG shall submit to the ragional administrator of the USEPA an annual report
evaluating the state’s administration of its 404 Program, identifying problems the stale
hag encountered in administration of its program, and recommendations for resolving
these problems, The report shall include:

i Anassessment of the cumulative impact of the state’s permit program on the
integrity of state roguisted waters.

iy A summary of the number and nature of individual and general permils issusd,
modifiad, or denied during the year, and permits not yet processed.

i Asummary of the number and nature of vidlations or suspectsd violations
identified and the nature of snforcement actions taken.

Wi An estimate of the extent of ol impact to stete regulated waters from individual
and general permits.

v} Tha number of acres of each of the categories of state reguiated walers (lakess,
sirasinsg, and wetlands) that were impacied by dredge or fill materia! during the
yaar {by sither authorized or known unauthorized activities) i excess of one
surface aore per project.

vit A summary of any significant changes In program operations or procedures,

viiy  Other information of particular congsm or intsrest,
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b} Within 60 days of receipt of the annual report, the USEPA will complste review of the
report ard fransmit comments, questions, or requests for additional indormation to ths
MODEQ,

g} The MDEQ may modify the report to address the comments of the USEPA, The final
report shall be made avaliable to the public.

o) The period for the annual report shall be the state iscal year ending Saptember 30, and
the report shall be submitted to the USEPA by December 31 of each year,

8} Program review and oversight. !
a) The USEPA may, in accordance with Section 40441 of the CWA, conduct periodic
evaiuations of Michigar's 404 Program. :

4} Modilications,
a} The MDEG shall provoptly notity the USEPA of any proposed or actual change in its
tegal authority that may alier s ability lo administer the 404 Program, including:

B Anaction by the State Legisiature 10 sirike down ¢r imif state authorities, or that
sontempintes cessation of the administration of the Section 404 Program by the
State of Michigan.

iy  Anaction by a state cowrt stiking down or fimiting state suthorities.

ity Fevision of the state's legal authorilies needed 1o malniain consistency with
changes 1o appilcabie federg reguiations.

v} Proposed transfer of the program in whole of in part to ancther state agency.

By In response to notification of & change in the state program, the USEPA shall inform the
MOEDQ in wiiling of specific concems regarding sigte authority, and shall provide the
state an opporiunily 1o make any necassary program corrections in accordance with
40 CFH Part 233,

o} in the svent that the MDEG delermines that it will no longer administer a 404 Program at
the stade level, the MOEQ shall provide nofice to the USEPA and the USACE notless
thian 180 days prior o cessation of program operation, and shall arrange for ransfer of
alt progrant materials to the USACE.
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d) Amendments to this MOA shali bs in wrlling. They may be proposed by sither party, and
shall be sffactive upon the signature of both parties.

This MOA shall become effective upon approval by the regional administrator of the USEPA.

United States Environmental Protection Agency:

. 74//21.__.—__\ PR

Heglonal Administrator, Region § Date

Michigan Defpartnéemz of Enviranmental Quality:

;Zc\;} % = ﬁd Z/ﬁJ Déiti - 7“‘ }/
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MEMORANDUM OF AGREEMENT |

BETVEEEN o
| THE STATE OF MICHIGAN
THE DEPARTHMENT OF THE ARMY

PURPOSE AND AUTHORITY

A Saction 404(g)={1), Clean Wa:ﬁr Act (CWAY (Publie Lgw $2-300, Publie
Law 95~217; 33 USe 1344(g)=~(1}), authorizes the Aduinistrator,
Environnent sl Protect 1on Agency (o approve s state sdministeved
program for the dlecharge of dradged or £L11 materfal into pertals
warsrs of the gtate. The Enviroumpental Protsetion Agency has pro~
milgated regulatione, 40 CPR 233 {1980), describing the apscifie
requirenenty for transferriﬁg 4 portisn of the Bectien 404 discharge
of dredged or £111 nsrerisl permit prcsram from tha Corps of xnginaars

%o the stete, - Hr

The Sists of Wichigen is submitiing ive state sdministersd progrinm fer

the discbarge of dredged or fill material in compliance with the sbove
etted authoritles. This Hemorendum of Agrsement hetween the Stete of
CHlehigzen and the Department of the Army Corps of Zoginsers faléiils

che requivesercs of 40 CFR 233 (1%ED), .

8.

. Ysetion 404 of the Clesn Warer Act suthorizes the Becretsry of the

s

Arwy, sctiag through the Ohief of Enginears, o regulate the disdhargs

of dredged or $ill matecial inte the waters of the United Stat&su:*
Horch Gentrel Division, U.i. Ay Gorps of Enginewrs gnu;mpaasgs 17 3
Srate of Michigan in the sdwinistration of the Section 404 progras.

The Division Engineer, North Central Divisfon, ¥V.5. Army Lorps of

he o

Eanginesrs, hay been delagated the suthority to enter inte 2 Memorandua
af Agressent with s stace sesusing adwiniesration of the Ssetiom 404

PEOETEE Pursuant te Section 48&&53*{&) af the Clean Water Act.
DEPIHITIONS

Ke
" hereivafter peferred o as ﬁﬂka

B. Departmens of the &twy maans the Corpe of Enginears hﬁrainaftet

reforred to a8 the U0, .

United States Pavironmental Protsrion Agengy will hersinefter be
refarved ko gz EPA.

&.

Eagional permits wmeans thoss reglonally ifssued COE general persoivs
applicable within ths State of Michkigan.

E )

Matfonwide permite mesan those pernits fssued by chz Chief of

s
‘ Engineate.
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" CORPS OF ENCIWEERS EMERGENCY OPRRATIONE

VII, CORPS OF ENGINZERS WATER RESOURCE PROJECTS

TATE WATERS TO BE REGULATED

h. Conslstent with the provisions of Sestion 404{g) CWA, all waters
within the State of Michigan shall be regulated by DNR s part of this
progran OTHER THAN these waters which are presently used, or sre
susceptible to uwse in thelr natural comdivion or by vessonable improves
ment s5 2 npesns to Lranapert interstate or forelgn commercs shorveward
to their ordinary high water mark, including wetlands sadiscene
thereto. Thass waters are apecific&lly fduntified in ATTACHMENT & ~
“Havigable Waters of the United Ststes in U.S. irmy Engineer Diszeiet,
Detroit, Noveaber 19817, asttached to this Memorvandum of Agraement,
whieh wi*l be regulsted by DNR nnd COE under applicable ntate and
Faderal statutes.

L3

JOLET PERMIT PROCESSING .

As When & proposed metivity iz loceted in a4 nevigable water of the U.S.
and requires bhoth & state permil and permit under the Rivers and .
Harbors Sct of (892 i&eamian 10} from the COE, foint processing proce=
dures shall be consistent with those established in the July 28, 1977 -
Hemorandum of Ynderstending betwean the Decroit Disrriect, COF and the
DHE.

GENERAL PERMITS

4. General permite consist of two categordes of permits: (1} regional
permits {zsyed by the Detreit Disrrict, O0F, and (2) natloowide per-
mits lesued by the Chisf of Englneers, Q0.

B« The COE hes isgued Bestlon 404 regional and nationwide pormivs within
the stste for aspivities regulated by the COE in waters of the state,
These genersl parmits ramaln fn force in all werers of the U.8.
sxcept in stste regulated waters. During the EPA spproved state 404
progran, the Detvolt Distziet, €O, ahall suspend the issuance of
permits o spplicants it other than the navigadble waters of the V.8,
in Michigen speeified in parsgraph IXI, Astivitiss authorized pricy
to DR progras sssunption will remsin valid until they expirs.

The COE smergency response and reevvery sctivisies under Publie Law 84-9%
a8 & result of a natural disaster will, as always, be clogely courdinsted
with the State of Mizhigan.

A« Detroit Discrist, (OF, proposed projects fnvelving the discharge of
dredged or £111 matariel futo waters of the United States wust be
devaloped ln scoordance with guidelines promulgated under the avthority of
Seation 404(1)(1) of the Clesn Water Act, as anended, unless exespted by
Section AD4(F). For asuch projests In & water to b: regulated by DHR,
other then projects apscifically amuthoriged by Congraese for vhieh the
Decrolt Distriet, COE, has spplied or will apply the Bectien 404{z) proce-
duras, the bi:rnit Diatrict, e, will provide the following to DNR:
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I« Completed purmts spplication form and plans,

Z: An Envivoomentsl Assewament ov Draft of Fisel Euvlronsentsl Topesk
Bratewent, which conteine the wost scourate aod cowplete wgter quality
and ralated informmtion practicebls o ellow spplication of Sserion
A04{63 (1) Guidelines by Che DNE, .

B. Additlonal information may e raquested if uecessary for spplicsticn
of Ssctlon 4D4({B3{1) Guidelinus.

€. Wetrelt District, COF, sroposed projects which are determined by the
Mietrict Engines to be smergencies, based on che neceselty for promps
socion to prevent or veduce risks te 1ife, héslih, oF pEoperty, or severs
escnonic losses will alwsys be coordinsted with the Boate of Michigan forp
nacessary suthovigations.

RECORNS TRANSFER
. Upon nebification  of DEE progiaw-mpproval from the Administraior, EPA, the
Beyroit Ristrict, OB, shall promprly fndtiate the ordexly tramsfer, oo
bRE, of pending permit spplications with assspclated documents for
gobivities snd records of uneuwpired fssued persits subjest to the approved
ety program, Details for the orderly trensfar will be mutuslly sgresd tn
by BB and Detrodlt Blmtrict, 00E.

FROTECTION OF MAVIGATION OR ANCHORAGE

If the “mtroly Disgrict, COF, deternines and proeides written dooumen=
patdon o the DWR, afrer sonsulbation with che Sserstary of the Departmant”
in whicn the Cosst Guard te opersting {oy his desigunee), that z proposed
sendiefty would subgrastially impalr suchorsge or mavigstion, the DR ‘
ghail: {1} deny the 404 parmit} or (2) the DNR ehull notify the BRA

that the DNR doss wot conour end does uep fntend to deny the projest
propossl under the 404 program.

b REVIEW OF PROPOSED STATT PRRMITE

" 4. The Detroit Distriee, COB, waives the right to veview DNR permits,
groepty

le Maipr discharges or discharges into srasz vhichk could inpsst
axisting or proposed Detradr Distriet, (0F projects. .

2. Discharges that may affect navigstion in navigable waters of the
VB o

B. The Detraly sistrist, $OE, may modify the walvered peemil cetegoriss
ypon written watifisation to Begion ¥, EPA of thy reguasited changes .
o4 counnurvence by Beglen ¥, ERS and DHR.
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The COE shsll eranefar enforcemant kmpmsi’biiuy for a1l individual,
nationwide, sud reglonsl pereite for 404 acrivivies in mtate vegulstad
waters as lepudd bo applicants &t the time of DNR progranm assumplion.

ERPFECTIVE DATE AND REVISIONS

4x This HOA shall becowe effestive upen approvsl of tha DNR 404 as#wmp»
tion progras by the Admindstrator, BPA, and subseguent notification
Syam tha DNR that it teo sdministering the progrsu, ‘ '

B. This HOA and procsdures mstablished in conformance with fr, shall ba
raviawad peviodically, or at lesst ouce evary twelve months, by DER
and the Detrelt Disteicr, (0B. Mutuslly sgrewd-upon vevisions shall
besome affective upon signed smenduents to the HM0A. Elther DHR or the
DOE, may initiste revisions when pecessary.

€. This HOA shell be suspended in t&m wepnt, the éﬁminimmmr, fA SN
" withdrews approval of the state program pursuant to Sectien 404{1)
CHA, o7 in the event that DHE notifies the U0% and Reglon ¥, EP4A 40

days fo sdvance of the ztete’s intent o terainabe Lfs progras,

STATE OF MICHIGAN:

0. @sz —_— ‘%‘4@& - o

x@ma 2 amm, Direster op ' Dace
Bepsrinment of Natural Mwubs%

DEPARTHENT OF THE ARMY:

»gfww ' 2.9 Mavek §F

Tats ?

3::&5%@1&: Gﬁ*wml US4
Sovpander, Horih mmmi_ Bivision
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TED STATES IN U.5. ARMY ENCINDER'DISTRL

RIVER, Hichigan
CRIVER, Michipan
S8, Mithipen
IVER, Mishigan
TAKE, Mizhipan
CRIVER, Michigan
RIVER, Michigan
lair County)
BIVER, Michigan
g Coanty)
RIVER, Hichigsn
Buren County
BIVER, HMichigan
bie Sounty)

£y Miuhigen
# CLESLARAY RIVERD,

IVEd, Mishigan

E RIVER, HMlehigan
SAY RIVER, Michigan
oY RIVER, Mishizan
LAEE, Michigsn
KED RIVER, Michigen
T RIVER, Wiohigsen
REEX KIVER, Wiehigen
B RIVER, Mlohipan

‘CALIMET BIVER, Indisna
RIVER, Michipazs
YRIVER, Hichigan
RIVER, ‘lchigas

HARBOE CANAL, Indiana
STEM

BIVER SRAMHM

EORCE BRANCE

% RIVER, Indions

00 LAKE, ¥ishigsn

RIVER, Michigan

BIVER, Indiana

TRIVER, Mithigan
L 3

WATERNAY, Michigan

ED_005978_00023806-00070

tzavzz»mm 1981

rutlion of the laus emcmé by Gengress for tha protection and
noof the savigable wazars of the United States, this Department
wiigdiction over the waterways llstad balow, from their mouchs
gads of navigation as follews;

&

forch Lake and Toweh canql

&iﬁw DF K&?’&&’f’im@

Vo8 23 Bridpe st Au Gyes, 2.3 mizaa above mauah

Foote Dam, 7 miles above mouth

Pppe City Limits of St. Charles

2800 Fo, above northern’limits of Marine Dty

Yavigable throuphoul

Head of Beisis Lake st Frankfort, 1.3 milas ahava mou:h
Baach ‘am:i ? miles abave mouth

Heed of Black Loke (Lake ‘biamt:ma} &b o

‘Bolland, "5, 75 Mileh firdwm Lake Michigen

Hichigan Central K. K. Bridge st South Haven,
2.5 Miles sbove wouth
Havigable 930 Zess upasmm from Ml&‘&h

Havigable, throughous

Den sk L@imd, &0 faai‘. ahmm poark

£.% niles sbove mu&:’a w
foantey road bridge 173 mile abwa maxth #
Revigable throughous

@rariot Ave. Hwy, Bridge, Mt, Ulewsns

Bavigeble throughous

Hevigable throughous Lo
Hevigabls sthroughout .
Jeffecuon bdvs., ~ Riddle $¢. Briﬁga, 403 . f@m a’%mm wouth
Bhittaker 3¢. Bridpe at Hew ﬁuﬁﬁam@ :
8.25% wile sbove mounh

Havigabls throughour

Fulton 5t. Bridge at Grand Rapids, &40 miim a&’i:cwa muth
8. 24 Bridgs st Plar Roek
xaviggiaie »hrwghﬁm

- Rewigeble throughout

Pavigable throughout

¥row the Main Stem zo Whits 0ok &mma -
$n East Chicage ¥ . o
Favigable throughous .
Havigahle throughsut -

Den st Allegen, 31.5 miles abcma wouth

Havigabla throughout . ’

Hichigan Cuntral R.R. frddpge ag xuml:!.n.
dpproxinataly 4 wiloew above mouth

Havigable throughovut, including Portage I.aka, *

svigable throughout,
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‘ ‘*us:hig:m
mﬁbﬁ,gaa
sHiphipan
&, Miehigan
¥, Mishigan
Miﬁ, Michigan
08, Michigan
&A CECREEK, Michigon
mz.w !J RIVER [CalP RIVER),

&%H}E&T BIVER, Imdiana
LAY, Michigan
£ LANE, Michinsn

Havipable throuphout
Hovigable throuphout
Ravigable throughout
Ravipabie throughout
Havigable shroughous
Kavigable throughout
Howigable throughoun
o Fluaisance Roud Bridge

Dom et Laland, 400 feot ghove muugh'

Nebipnble throughout
Havigable througheur
Havigable throughour

"

E RIVER, Michigan

Including Manistes Lake, 5.6 mi?.m fron Loks Hizhigan
UE RIVER, Michigeuw

Ypper end of lumber slipe at Hanistigus,

344 wile above mouth ‘ »
Hozey Dam ab Fort Wayos

Frowm Lt mouch upstream 1,86 milss to but oot 4fneluding
the Interstate Wighwey Bridge (U.85. 413 .
Hovipahls throughout

Bawlgable throughsug

Hevigable throughout :

H-37 Highway Bridge, 39-1/4 mil@ aboye mgmfih

£33 Miles from hoad of Mushsegon laks)

Havigable throughous imlsmmg connentdon to Lake Mish.
Hilwavkee Rellroad Bridge 0.7 wmile above mouth
Ratrodit & Toledo Bhovs Line Bridge sbour 3 wmiles
wp-sirenn :
AW RIWB‘;, Mirhigan Pow Paw Svenue, Banton ﬁess:imrg 2 wiles shove m&uﬁh
R LARE, Hiehigon © Bavigabls throughsut oo
ATER HIVER, Hishigen < Head of Leke, ﬁwlié wiles from lake Mizhs ?;&ﬁ

 RLVER, Indisva
ﬁgﬁ ,RI‘%‘;R* ﬂighig&r&

'#&{E ﬁizm*m
mx 5, Hichizan

% LAKE, Minhigan
Xk R’Z%& Hiehigan

SR OLARE, dlohigan
Mz"ﬁa? miohigan
TRIVER, nlshigan

om0

MARGUETE 3,;:\3;‘,5% “Hichigan Havigable throughoust '- .
BE MARQUETTE RIVER, Mishizan Hasd of Fars Marquetts Iake 3 milen frvwm Take ¥ichigan
¥ RIVER, bﬁiamg& Ypper Yilluge ldmits of Casevills . N

W ORIVER {Arsnas Lounty)
CRIVER 8n. Clalyr {:@’”,
CRIVER (Chavlevslw fou)

28 Beddge, M/ 1 nile above pouth
Daproit Port Huron B.R. Bridge = 3 wlles chove '
ppar end of both arms, Chevlavbls Lske, Hishigas
315 miles above mouth

Sehlnan Junstion with sreek, 1/2 mils above mouch

BOG BIVER, X

AOE LARE, “leohlgan Bavigable throughous
IN RIVER, Mirhipss Hofe B.B. Bridgs ar Honpen - ¥ 172 mile mee wath

RIVER, Bichigan Mot B.5%. Bridge ac Dearborn (Toacuden Bridge)
MAW RIVER, Hiohd . Hawipable throughout ) .

BLALE BIVER, Blahigaw - Haelgable throughouy

JOSERH BIVER, ‘%mmgm am 2t Bavrien Spriwge, 24.3% a@ima ghove mm:%‘s
PARYYS RIVER, Michiga Ruwigabls throughoul

ALNG RIVER, %ﬁ:a&igm Pers Morquatte B.R. Sridge L/2 mila ebove mm:%z
SEE RIVER, Mishigen Jumstion with Bad River .
TAKE, Mishipan Havigable throughous * .
N RIVER, mchigm 50 miles above mouth - . B .
s & Houghton Co'a) - _

AMEVOR RIVER,, Michipan :Lom: !‘alla, approkimately 16 us.:‘.as ahavﬁ wmouth

o4 BM I&Ivﬁﬁ. Michigan Dam nuar upper ¢lty limdte ‘of Alpena
RIVER, Michipgan - Dasdw Midland

&
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Rav s upstresm of mouth
CHLBL B ACRRU OB dpe 34 nile above mourh
¥ ¥avigable throughout ; . '
Ry Mizhipan » «  Head of White Loke, 6.8 milos from Loke Michipan

2l navigation projects are navipable waters of the United Stdtes vo
and/oy landward limit of projact. - ‘
id”ha.unﬁarst@mﬁ.tﬁ@t~ﬁhié méra&y raprebants the wisws of the ﬁﬁéartman&
the Jurisdiccisn of the United Srases can be conclusively deterningd ooly
oh juddeial procasdings. o . :

d
B3

C, "
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- 40 CFR PART 233.13

) MEMORANDUM OF AGREEMENT
WITH THE REGIONAL
ADMINISTRATOR (EPA)

s .19 !
i
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A MEMORANDUN OF AGREENENT IETWAEN
THE NEW JERSEY DEPARTMENT OF ENVIROMKENTAL PROTBOTION & ENERGY

AND THE UNITED STATEE ENVIROMMENTAL ?ﬁﬁf!ﬂ?&ﬂﬁ AGEHCY

This Memaorandum of Agrsement (hereinafisr *Agraement®)
betwean the New Jerssy Dapartment of Envisonmental Protaction &
Inergy {HIDEFE] and the United 3tates Environmental Protaction
Agency {Region II) {EPA), is entersd inte o enabls the Stats of
Wew Jersey to sarry oub the policiss, regulations and progedures
necessary o adsinister the permit program established pursuant
‘o Section 404 of the Clean Water Act (CWA), 37 U.B8.&. 1344,
hereinafter rsferred to as "the 404 program.f thersby fulfiliing

he regquiresments of the Fresbwater Wetlands Protection Aot, P.L.
1987, ©. 156, This agrsazent doesg nobt oreats any substantive
standards relavting to any aspect of the permit program dr lspose
any legal obligations on the public. .

B

g {1} This agreement is entersd into by the State of FHew

1 Jarsey through the Commissiocner of the NIDEPE {"Commissionar')
aryl the United States Environmental Protection Agency through the
Begional Administrator of Region IT ("adminlstrator®).

{2} This agrsement ghall be sxscuted by the Commissisner
and the Administrator and shall becoms sffective at the time ths
RIDEFE s authorization to administer the 404 . progran takes
affect, which shall be the date set out in the Federal Register
of EPA’s decislon to approve the State’s applicatisn to
administer the 404 program. )

{37 Hothing in this agreement shall be construed to
restrict in any way EPA’s authority te fulfill its oversight and
enforcament respongibilities undsr the CWA, nor shall it rastrict
NIDEPE s enforcement responsibilities under New Jersey lawv.

{4} This agreement will remain in effect until such time as
NIDEPE’s program authorizatien is medifled or witndrawn by EPA or
is voluntarily transferrsd by NIDEFE to tha Army Corps of
Engineers (ACOQE) according to the sriteria and procedures
established in 40 C.FP.R. 233.53. .

ey - Cs Mopdificatrion

it This agresment may be modified pursuant to 40 C.F.R. 233.18
upon tha initiative of either party. Amendsants to this

T

fos
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agreement shall be in writing, and shall be effsctive upon the
signature of bath partles.

D Conki R R

(1) ALl of the infermation EPA tranasfers to NIDEPE will be
provided subdest to the procedures and limitations of 40 CLFUR.

233.3.

{2z} Any information ohtainad or used in the administration
of the State Program shall be available to EPA withoun
restristicn. £ information has baen submitted to HIDEPE under a
clalm of confidentiszlity, NIDEPE must inform EPA of such clalm.
211 information submitted by NIDEPE subject to a clalm of
confidentiality shall be treatsd {n accoordaftice with the
procedurss of 40 C.P.R. Part 2., 40 C.F.R. 233.3(c) and N.J.A.Q.

Fith~11.4.,
£. Con i T iod

Iin computing any period of time prescribed by this
agresnent . the day on which the designated pericd of time heginse
shall not be included. Saturdays, Sundays, and lagal holidays
shall be included. When 2 stated tipe sxpires on a Saturday,
gunday or lesgal holiday, the stated time peried szhall ke sxtanded
o include the next buginess day. s

{1} The legal basis for the State’s asaumption of the 444
progras is provided by Section 404(g) {1} of the Cleazn Water Act,
which authorizes the Administrator of the EPA to approve stats
administered prograns for regulating the discharge of dredged or
£i1l material into State regulated waters as defined at 40 C.F.R.
232.2, and by N.J.S.A. 13:3B~27 of the Frashwater Wetlands
Protection Act which mandates the Skate of New Jersey to take all
appropriate actions to sscure the assumption of the permit
jurisdietion exercised by the U.S. ACOE pursuant to the Federal
ACT.

{2} Tha isplementing rsgulations concerning assumption of
the 404 program under the COWa ars found ab 40 ¢.F.R. 330, 232 and
233,

{3} The State’s legal asutherity fur the activities reguired
for assumption is provided by N.J.8.&. 13:38-1 g% szeg,., and
H.J.8.5, 38:10a~1 g% geqg., whiclh authorizes the NIDEPE to issue
permits for the dischargs of dredged or £ill material into waters
of the United States within the boundary of New Jarsey or subject
e lts Jurisdiction.

{4) Prior to the assumption of the 404 program by BJIDEPE,
zhe North Arlaritic Division of the Unitad States Army Corps of

, 11
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Eﬁgln@ers (Corps) has administersd tha 404 program in New Jaraey.
The Divisien Enginesr of the North atlantic Division has besn
delegated the autheority &0 enter ints & Nesmerandum of Agresamant
whigh will transfar the progran to NIJODEPE pursuant to CWA

reguirsnents.

{8) HIDEFE‘s Memopandum of Agresment with the Corps
gtipulatess joint permit procsgsing responsibilities for
cactivities which involve non-agsusable watsrs, as wall as
wransfer of pernltting autheority from the Corps %o NJIDEPE. This
agreensnt identifies the State watars to be ragulatad, dolnt
processing procedures, genersl psrmit procadures, transfer of
records, protection of navigabtion or snchorage, permititing for
Corps water rescurce projects and permitiing for emergencsy work.
The legal sffect of the Mesorandum of Agrseneant beltwsen the
WIJDEPE and the Corps iz conditioned upon approval of the Stata’s
program and of this agreement betwesen NIDEPE and the EFA.

G. Prlii : L)
{1} Each of %he partiss to this agrsement iz responsibls
Lo ensuring that its obligations undsr the WA are mek. Upen
approval of the State’s anpxiaaticn From EPA, HIDEPE assines
primary respongibillity for implementing Lartain prmvxsz@na ot tha
L.+ 404 program within Few Jersey’s boundaries. This will be
C e agoeonplished under the auvbwrlhy of State law, EFA restains its
f% respopsibility to ensures full and falthful exscution of the
g reguirsments of the CWA, including dirsct implementation in the
avant NIDEPE doeas not act in agcordance with the CWA, or doss not
s oact In a timely faan*m%‘ The Commizsioner and the Adninistrator
agraa o maintain a hi lgh lavel of cooperation and coordinaticen
betwesn their respective staffs and to work in partnership te
assure sucosssfel and effective administration of the 404
TrOYran.

IX.

{1} HJIDEFE im the lead agency in Wew Jersay for
administering the State Program. The Commissioner shall
administer the State Progran as approved by EPA, using this MOA,
applicable stats and federal laws, and any sepavate working

. agreenent which shall be entered ints with the Adwinistrator as
necessary for full administration of the program. The strategles
and pricrities for permit review, compliance moniteoring and
snforcenent of permits shall be established by the Commissivner
and shall ke reviewsd anmually(hy the ddministrator.

{2} HJIDEPE l= responz;b;a for expaditiously drafting,

. circulating for public review and comment, issuing, modifying,
{ ) reissuing and terminating or denying State Program permits for
o all discharges of drsdged or £i11 material into state regulated

i Waters, as defined at 40 C.F.H. 232.2. The Commissioner has

, b2
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delegated the Itate Progran to Environwental Regulation subject
to the provisiens of N.J.A4.8. 7:i~1.3. NIDEPE will uss
procedures and policiss found in N.J.A.C. 7:74 and X.J.A.0. 713
in its administration of the program.

B. Walver of Baview

{3) Purswvant to Sacticon 404 (X)) of tha CWA, EPA waives the
requirenents of Sesctlen 404(3) regarding Federal review of HIDEPE
permit applications for all but the following categories of

permits:
2. Draft gensral permits;

5. Discharges with reasconable potential for affesting
Federally listed or proposed endangered or threstened speciss ag
deternined by the United States Fish and Wildliife Servics;

<. Discharges of dradged or #111 matarial which have the

patential for adverss inpacts on the waters of 2 shate other than
Haw Jersey;

d. Discharges known or suspectad to contain towle
pollutants as identified by section 307{a) {1} of the CWaj
hazardous substances ldantlfied pursuant to Ssction 311 of the
CWA and Section 103{314) of tha Compreshensive Envirsnmental
Response Compensatlon and Lisbility Ack, 42 IL8.0. 9801 ef seg,
toxic substances as defined by Ssotion 3 of the Toxic Substance
Lonkrel Act, 185 4.8.4. 2601 ef seg,; and hazardous waste as
defined by Section 1004{8) of the Resourcs Conservation and

Racovery Act, 47 [.8.0. $50L &b seq.?

&, Discharges located in the proximity of a public watker
supply intake:

5 Discharges within critical arsas astablished undsy State
or Federal law, including but not limited to National and State
parks; fish and wildlife ssnotuariss or refuges; National and
Wistorical monuments; wilderness areas and praserves; sitas
idertified or propossd undsr the National Historic Preservation
Act; and ccmponents of the National Wild and Scenic Rivers
syghen;

g. The filling of § or more acres of Ffrashwater weblands or
State cpen waters and/or any regulataed activity which results in
significent reductions in the ecslogical, commercial, ov
recreational values of five or more acrss of freshwater wetlands
or State open waters; -

(g) Culvert enclosures of more than 100 fazet with morsa than
200 cuble yards of £il1 in waters ragulated by HIDEPE;

i. Channelization of more than S00 feeb of a river or straal
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N P . P .
y f2) The Adpministrator may terzinats waiver of the review of

e
categories of parmit applications cutlined in this HOA as well
the walver of revisw of apecific permit actioens at any tine by
sending the Commiszsicner writien notice of {mpleamentation.

{3} Tha Department may regquest review by the EPA of
specific projects based on the povential for significant adverss
snvironmental impacts.

o, Review Procedures

{1} The Comsissioner shall promptly transmit to tha
Administrator:

a. A copy of the public notice for any complate permit
applications received Iy NIDEPRE, axcspt those for which permit
review has been walved under this agressment. NIDEFE shall supply
the Administrator with coplss of public notices for permit
applications for which permit review has been walved whenavar
reguestad by EPA.

b. & copy of a draft general pearmit whenever NIDEPE
intands to issues or amend a gensral permit. The draft general
permit shall comply with the reguirsments of 40 C.F.R. 233.23.

o . Notice of every significant action taken by NJDEFE

- related to the congideration of any draft general pernis or
cperzit application except thoss for which federal ravisw haz besn
walved.

) . A monthly report cutlining all completad permit
decisions and Jurisdictional determinations. MNIDEPE should '
supply the administrator with 3 oopy of any permit or
jurisdictional determination whanever reguasted by EPA.

{2} If the information provided is inadeguate o determine
witether the permit application or draft general permit nasts
federal requirements, the Administrator may, withirn 30 days of
recelpt of the informatien, request the Commissiconer to transmit
to the Administrator the complets record of the permit
procesdings before NJDEPE, or any portion of the recerd, oz any
sther information, lncluding a supplemental application, that the
Administrator determines iz necsgsary for reviaw.

{3} Unless review has been walved under thiz agrsement, the
Administrator shall provide a copy of each of the doouments
specified at 40 C.F.R. 233.50 to the Corps, FNS, and tha United
States National Marine Fisheries Service (NMFS) in ascordance
with the procedurss at 40 C.P.R. 233.%50.

{4} If the administrator intends to comment upon, objeck
to, or make vacommendations with respect to z permit application,
draft general permit, or the Commissicner‘s failure to accept the
recomnendations of an affected state, the Administrator shall so

HA
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notify the Commissicfer in acoordance with 40 C.F.R. 233.80, 12
the Commissicner has keen so notifisd, the Commissioney and tha
Adminigtrator shall follow the procsdurss set feorth at 40 C.F.%.

£33.840.
(s In the event that HIDEPE nesither satisfies EPA’s

objecticns or regulrement for & permit condition nor denies the
perzit, the Corpe shall process the 404 permit application.

¥o permit shall be lssued by the Depariment In the following
circumstanceg:

{1} When permit does not comply with the rsgquirements of
the CHWA eor regulations thersunder, including the Ssction 404(b}1
Guidelines (40 CFR Part 230).

{2} #hen the Regional Administrator has objscted o the
izsuance of the pernit under 40 ¢.F.R. Part 223.50 and the
ebisotion has not been rasolved fto the Regicnal Admininistrator’s
satisfaction,

{3} Whan the proposed discharges would be in an arez which
has been prohibited, withdrawn, or denied as a disposal site by
the Administrator under Section 404({c) of the CWA, or when the
discharge would fall to comply with a rastriction impused
chersundar.

{4} If the Corps detarmines, after consuliing with the
Coast Guard, that anchorage and navigation of any navigabla
waters would be substantially impaired.

III. EHEQRCIMENT

- EPA will retain responsibility for all pending enforcement
actions for which EPA has reguested lead agency status pricy fo
assumption.

B. &tars Enforzenent

NIDEPE will take timely and approgpriats enforcament action
against persons in vioclation of the State Program permit
conditions and against persons conducting unauthorized discharges
of dredged or fill material intc state regulated waters pursuant
o N.J.8.C, T:7a~15. )

L.

{1}  In instances where the IPa determines that the HIDEPE
has not initisted timely and appropriate anforcement action
regarding a8 State Frogram permit visclation or an unautherized
discharge, EPA may procsed with any or all of the enforcement
optiens avallable under Section 308 of the CWA.

ENTES
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} {2} Prigr te prmaaed;ug with federal enforcement sciion
against 2 State Program parmit viclator or an unauthorised

ischarger, and for purpeses of providing notice only, EFA shall
infora NJDEPE that federal enforcemant sction is to ba initizted
forthwith, This notification shall be in the form of a tslaphone
or writran communication by the administrator %o the Commissiconar
or a designes. Except in ths exsrcise hy EPA of its exergsncy
Cpowsr under Section 504 of the WA, such notificatlion shall be
provided in all cases of faderal enforgament action regardlsas of
the existence or extant of previsus communication betwesn ERA and

JIDEPE on the matter. It iz expacted that preliminary staft
discussions will “ake placas bhetwesn EPA and NIDEPE
rapresantatives befores institution of faderal snforcament sotion.
If EPA falls to provide notice such faliure does not invalidata
ERa‘s abiliry teo enforce.

. Jol (F o e g o e

{4y Elther agency may raguest the othew to Laka ;ndepanﬁanz
er joint enforcement action on any case. Any such reguest shall
re in writing and a response shall be given within 30 Qaya of
racai§;a' Where thers may be an ilmminent and substantizl danger
te human health or welfare or the environment, such 4 raguast may
he mads by Zalephone or sther means. The detalils of snforcament
soordination will be specifisd in a yearly NIDERPE/ERA agreement,
which will ke drafted folleowing state program approval and
reviewsd annually. The NJDEFE/EPA agrzenment shall not overrids
the terms of this agreement.

Iv.

{1} "HIDEPE's 3tate Program will bs conducted in conformance
with applicable reagulations and definitions found in 40 C.F.R.
Parts 230 and 233, and in N.J.2.C. 7:74, unless providad
otherwize in this agreement. Whenever any regulations *aund in
43 C.F.R. Paris 230 and 233 have besn revised or amended in a
manner which affscty the s*ata Frogram, the Administrator shall
o notify the Commisslonar. However, nothing prescludes tha Stats
from adepting or enforcing raau;raments which are more stringsnt
cr from cperating a program with greater scope than that requirﬁd
by 40 C.F.R. Parts 23 2 and 223.

(2) EPA will keep NIDEPE informed of the content and
meaning of federal statutes, regulations, guidelines, standards,
policy decisions, dirsctives, and any other factoers that &ffaﬁt
the State Program. EPA will forward ceopies of all gunidanc
documents, as they bacome avallable, to NJDEPE. Suidance
documents are to be senht tor Land Use Reqgulation Progranm,

(7 Environmental Regulation, New Jersey Department. of Environmental
L. s Praotection and nnergj» CH 401, 3501 East State Streel, Trenton,
New Jersey 08623. EPRA will also provide general technical

HeE

-5
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guidance to NIDEFE. EPA will zhare with NJDEPE any national
reperts developed by EPA from the data obtained through stats
reporting requiresents. EPA shall provide NIDEPE with all
guidance and techknical vesource documents unless EPA is notified
thar guidanca and technical documents are being sent directly to
HILEPE by EPA headguarters.

{3} The Commisgsioner agrees to inform the Adminlstratar of
any proposed or adopted progran changes which would affect
HIDEPE*s ability to implement the authorized progras, any
proposed tranzfer or responsibkbility to another agency, and any
other sodifications which are significant to administration of

the progran.

{1} The 2dministrateor will assess the administration and
enforcenant of the State Program on a continuing basls for
sguivalence and ﬁQnsmshanc; with the CWA, this agreement, and all
applizable fedsral reguirsments and pclihias and for sdecquacy of
anforcement. This assessment will be scoomplisted by @ (1)
timely EPA review of informstion submitted by RIDEFPE in
socordance with this agresenanit; {2) parnit overview; (3)
cenmpliance and enforcament overview; and gé} annual reviaw of
HIDEPE praaram activities,

(2} The Administrator may alsc congider, as part of this
regular asgesument, written comments about NIDERE s progran N
administration and enforgement that are raceived fronm regulated -
pergons, the public, and federsl, state and logal agencles., Aany
response by the Administrator to the public comment will be
preceded by notice to the Commisslioner in accordanca with this
paragraph. Coples of any such comments recsived by the
Administrator will bae provided to the Commissionsr within thirty
{30} days of thelr receipt by EPA. The Commissioner will have 30
days from receipt of the copies of suych comments o provide the
Administrator with NIDEPE’s response. The Administrater will
take NIREPE’s response inte agoount prisr o issuing a rTesponse
to regulated persons, the public, or federal, stats or local
agencies. In addition, the Commisgsioner w111 be copied on all
rasponses lssued by the Adsministrator within 30 days of their
igsuance.

{1}  wWithin 90 days after completion of the State’s fiscal
year (June 30;, the Cormissloner shall subnmit to the
Administrator a draft annual report in accordances with the
raguirenents of 40 C.P.R. 233.852.

{2} 'The State shall maks tha draft annual repert avallable
for public inspasction.

{3) Within 60 days of recaipt of the drafi annual report,
the administrator will complete review of the draft report and

s U7
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transpit comments, guestlons, and/or requests for additional
evaluation and/or information to the Commissionar.

{4} Within 30 days of raceipt of the Adsinistrator’s
comments, the State will finalize the annual report,
incorperating and/for responding to the Administrator’s comments,
and transmit the Final repoyt To the Admindstrater.

: ) {8} Upeon asceptancs of the annual report, the Administrator
: shall publish notice of avallablility of the final annual report.

. Annual Review and Pexfor

{1} EPA shall conduct annual perfarzance evaluatlions of the
State Program from NJDEPE‘s annual reports and othar reguested
informatien. The performancs evaluation shall determine the
Zvate Program’s consistency with the program as approved, and
with applicable ragulations, guidance and pelicles. The annual
raview will be conductad within 80 days of recsipt by ths
Administrator of the final $tate annual report, and will include
a raview of expenditurss of federal funds.

{2) EPRPA shall submit a report of the avaluation findings to
the HIDEPE cutlining any perceived deficlencles in program
performancs and paking recommendations for inproving NIDEPE
eperaticons., If KIDERE iz reguested by EPA to respond toe the EPA
progran avalustion repors, NIDEPE will have &0 days frum the date
of recsipt of the report to respond in writing., NJIDEPE‘s
rasponse shall address sach EPA recommendation specifically.

{3} Either party to this agrespent may call a meeding to
discuss NJDEPE’s annual report, the annual review procsss, and/or
the perforpancs evaluabtion.

{1} Either EFA or NJDEPE may inltiate program revision.
Program revision may be necessary when the sonirelling federal or
state statutory or regulatory authority is medified or
supplenented or for other reasons. The NIDEPE shall kesp EFA
fully informed of any proposed modifications to its basic
statutory or regulatory authority, ivs forms, procedurass, or
pricrities.

{2} Revisicn of the State Program shall be accomplished in
acgordance with the reguirements of 40 ¢, F.R. 233,16 and of
applicable State law.

F. . Transfer or Withdrawal ai'ﬁﬁggg Erogran

i

. {1} Tre EPX may withdraw program approval from NJDEPE upon
{ Y a finding that the Shtate Program no longer complies with the

. = reguirements of the CWA and implementing regulations, and that

: HIDEPE has falled te take corrective action.

{18

iy
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{2} The criveria and procedures for withdrawal of & astate
program, found at 40 C.F.R. 233.53, shall govern program
withdrawal.

{3} NHJDEPE may voluntarily transfer the State Frogram to
the Corps using the procedurss at 40 C.F.R. 233.53(4).

VIX. Slgnaturss
HEW JERSEY DEPARTHMENT OF ENVIRONMENTAL PROTECTION AND ENERGY

/
&
Date: Cy— & > EP‘S“‘;%/ —

Suett A, Welner, Commissioner

SUHITED  STATES EWVIRONMENTAL PROTECTION AGENCY REGION II

m&ta': %/{fi“;’j By {Q;MM W

W&ilxamgngaég; z ;
Aoting giogad Adminietrator
14
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It Beoly Refer To:
FWS/Ragion B/ES

Wr. William 2. Muszynski

Acting Regiona] Administrator

U.5. Environmental Protection Agency
26 Federal Pigza '
New York, New Yoek L0278-0090

Dear M. Muszynski

Un May 4, 1993, the Envi mnm{nr"fr“i Protection Agency (EPA) reguested the
Fish angd wi?diwxe Service (FWR] concur with the determination that £P4's
approval of the New Jars ev Department of Envirormental Protection arg
Energy's (NJOEPE: application to assume the Saftwon 404 permit progran
mirsuant to the Ciean Water Act of 1977 (33 4.5.0, 1344 et seq.; {State
aSS*nptW“ﬂ) iz not Tikely to a var¢91y cfsext éﬂuﬂ**& ~Tisted threatensd
and endangered speries. By F letter of May 25, 1983, we were not able
to concur with that finding. baseﬁ an aﬂd13<|v of NJOEPL s proposed
seograr. FHS suggested that an H0A putlining an adeqmatp conservation
program ror Tisted species would, if m@?»m“rﬁed allow FUS to concur {hat
the State assumpbion "is not likely to adversely effect” these species.

T

in the ensuing months, EPS, FWS, and NJDEPE have worked on that MOA, which
ali three parties signed on Decemper 22, 1993, In *3gh1 of that agresment.
FS can now concur that New Jersoy's assumutxsn of the Section 404 permit
peagram 15 not Vikely to adversely affect federally-listed species,

Authority

Thiz response is provided as informal consultation on the subjisct aciion
pursuant to section 7ay () Df thﬁ tndﬂﬂgered Species Act of 1973 (ESA) (87
Stat. 84, as amended: i U.5.0. 1531 #f seq.) and regulations (50 CFR
§A02 13} to ensire the proteca.an af edcra?lymlisied threatensd and
endangered spacies.

Fedoral )y Misted Spacies

ted species-dependent on the waters and wetiands within the
Jurisdictioral bounda of the proposed Hate assumption include: swamp
*3n% {Helonias buliatay, Endeskern’s beaked-rush (Rhyichospors
knfeskernit), and the beld eayle (Maliaeetus leucephslus). Another

Faderally-Tis
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Hr. William J. Muszynsid

LN

federally-listed species. sensitive Joint-vetch {deschynomene virginica)
goes not appear within the jurisdictional bounderies covered Iy the State
assumption, however. Lhis species occurs within the tidsl freshwater
wetlands immedisiely a nt to the assumpiion boundaries and could be
Sirectly tmpacted by activiitiées in 5late-assumed wetlends and waters
upstream of 1ts habitat. Three other federally-listed species. the Indiana
bat (Myvotis sodalis), American chaffseed (Schwalebe americana) .and the
smzll whoried pogonia (fsotria medeoioides) areé not wetiand species:
ficwever, they could be indirectly affected by projects reguiring Stace-
assumed Section 404 permits in New Jersey,

irached are the Vists of muricipatities in New Jersey whers federally-
Tistad species are documented to ocour.  These Tists represent FWS' current
determination of locations where any category of discharges will have
reasonable potential for affecting endangered and threatensd speries, as
cprovided in 46 CFR Part #33.5L{0M27, and thus are not subdect to waiver,
FWS will pevise these Tisis as species are added to the fTederal ‘1ist of
enddargered and threatensd species, as species are exUirpated from hew
Jersey, or 35 now information on iisted species or potential imsacts ic
Those species becomes gvailable.

Condidate Species

Candidate species sre species wnder consideration by the Service for
pessible dnciuston on the Uist of Endangersd and Threatened Wil4747e and
Blants ¢50 CFR Perts 17.11 and 17.17). Lwurrently, there are 47 Tederal
candidate species (Cafegories 1 and 23 in New Jersey. many of which are
Cdepsadent on freshwater wetlands.  FWS s mandated o continually monitor
the status of those species to determine priorities Tor Disting.  If
Tisted. these species will regeive the full protection provided by [S&

Incigental Take

Coordination under the MUA 15 designed to eliminate adverse effects Lo
Tisted species angd designated critical habitat. ¥hen this coordination
process Tails To eliminete take considered "incidental take” under the £SA.
the State and/or applicant must seek authorization for such incidental take
of federally-listed animal species under section 1023 (1){B) ¢f the ESA
{the habitat conservation planning processi. EPA should insure that NJDEPE
edvises permit applicanis that their project hes nol undergone ESA section
? review, awl thersfore, the action iz not entitled to orotection Trom
presecubion under section 9 of ESA. as no indidenta? Taxe statement has
bepn issyed.  Take of federally-listed plants is a violation of State law,
and thus a violation of section B of E54,

< ‘ W

PG has reviewnd the State’s program and IPA's procedures Tor review of
pergit applications outtined in the altached dorument entitled “Memorandum
of Agreemant Among the U5, Fish and Wildiife Service, U5 Environmental
Protection Agency, Mew Jersey Department of Envirommeniat Protection and
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Mo Witliam J. Muszynskd 3
Energy Related to the Protection of Federslis
Endangered Species and Designated Oritica) M
Assumed Section 404 Program,” dated December 22, 1993, The procedures
destribed 1n that sgresment (MR procedures) da not constitule procedures
for consultation pursuant to section 7(a){2) of the iSA . Theoe MDA .
procedures are designed bty eliminate adverse effects to Faderally-listed
spectes and Critical habitals through &ltermative coordination,

-Listed Threatened and
Lat Under 8 New Jersey.

Under HOA procedurss. when adverse effects camnol be sliminated through
informa) coordination between KJOEPE and BWR, FPA has commitied o ensurin
that & Slate persif will be issued only 1F 31 is not Vikely to Jjeopardize
the continugd existence of federally-Tisted spectes o result in the
destruction or adverse modificalion of designated critical habitat, and 5F
it gvoids or mintmizes {ncidental take of Tederally-listed species. When
the State carmol agres with £P4's decision, the perwit application will be
transferred Lo the Corps of Engineers For protessing under Section 404 of
the Clean Water Act. Any regidual ineidental tabe must be dedlt with wider
section TH{aY(12(E) of The £SA 1 not addressed through section 7
consultation with the Corps.

1y

Tre procedures adopted in this consuliation are specitic fo the
circumstances surriundirg State assumplion of the Seciion 404 nrogram for
the freshwaier wetlands and other State waters of Bew Jersey, [ would
advise you for plaoning purposes, thel future corsuitalions on state
assumptions will be conducted g% programmatic forms? comsuitations,
regiring preparetion of a2l dats emmerated &b 50 CFR 8407 140, the £58
consutation regulations,

1f changes in the State program oocur or additiong? information on effects
to Visted or newly Tisted speciss or oritical habitat bocomes available,
this determination of concurrence miy need Lo be reconsidered. and section
7 consultation may have 1o be reinitialed.

This E5A consultation doss
State assumplhion. FWS id
erlangered species in ol S
assumption applicetion. We
CFR 233, 150g).

adoress a1l FHS concerns sbout the proposed

teg many significant concerns gther than

wptember 2. 1993, fechnical comments ore NJDEPE s
look forward to ERPA'S response pursusnt to 40

Sincerely.
Brswdd B Lamborisng

Regional Hrettor
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Memorandum of Agreement
Among the

U8, Fish and Wildlife Service
VLS. Bovironmerdal Protection Agency
New Jersey Department of Environmental Protection and Foergy

- Related o the Protection of Federally-Listed
Threateried or Endangered Species and Desigrated Critical Hdbltat
Under a New Iam:} ~Agstmed &,ctmn 404 Program

© WHEREAS:  The U.S. Eoviroomental Protection Agency (HPA) and the U8, Army Corps of
Engineers (Corps) are the federal agencies responsible for implementing Section
404 of the Clean Waler Act of 1977, as amended (CWA) (33 US.C. 1344,
which regulates the discharge of dredged or fill material into waters of the
United States, inchuding the freshoater wetlands in New Jersey;

WHERFAS:  The 118, Fish and WildHfe Service (Service) is the primary foderal agency
. responsible for ensuring that species and their oritical habitat Hsted or
designated, respectively, ptrsoant to the Endangered Species Act of 15973, ag
- g amended (B8A) (16 US.CL 1531 v 1544), under the Servicds jurisdiction, are
- - protecied as mandated by federal law, and such species ccour In New Jersey;

WHEREAS: © According to Section 7 of the ESA, and its implementing regulations (30 CFR
© Part 402), the EPA and other federal agencies are responsible for consulting
with the Service for any actions they fingd, suthorize, or carry oul that may
affect species or critical habitat Hsted or designated, respectively, pursuant to
the ESA and for m:ﬁizmg their authorities to further the conservation of
federally-listed species;

WHEREAS:  According to Section 404(g) of the CWA, and its implementing regulations (40
CFR Part 233), a State can apply to assume the regulatory authority for Section
404 and the FPA can approve such spplication, provided the State program is as
stringent g the federal 404 program;

WHERFAS:  The New Jersey Department of Environmental Protection and Brergy

' {NITIEPE), for the State of New Jersey, has submitted an applcation to the
EPA to assume the regulstory authority under Section 404 for freshwater
wetlands and other Sf:atz, waters in Nuw Jersey:

. WHEREAS:  Accoding to the CWA's Section 404B)(1) Guidﬁiim:s M»G CFR Part /
/ 230.10(b)(3)), Section 404 permits camnot be issued if they would jeopardize the
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a N : continued existence of a federally-listed species, or result in the adverse
Tl - modification of 2 designated oritical babites, unless an exemption from the BSA
is granted by the Endangered Species Commities;

WHEREAS:  According to the rules implementing the New Jersey Frestowater Wetlands
: Protection Act QUIFWEA) (NICA. T7A-35(a)Y2 and 3)), state freshwater
w&tiami&s pmmts umsmt be muad i thc,y mmﬁd jmpardmb pm‘é,ent or

imbxm,

WHEREAS:  According o the EPA's 404 State Programn Regulstions (40 CHFR Part 233.51),
: all applications for Section 404 perniits with reasonable potential for affecting
federally-listed species must be reviswed by the EPA aﬁer assumption is

approved;

WOW THEREFORE:  The EP4, the Service, and the NIDEPE agree, as a malter of comity,

. o iropslernent the following procedurss regarding the protection of
federally-listed zpecies end designated oritical habitat under the State of -
New Jersey's agsumed Section 404 permit program for freshwater
wethnds, The procedures in this Agreement do vot consfifude
procedures for consultation pursuant to section 7(a)(2) of the ESA
This Agresiment iz specific to the clroumstances surroinding State
assumption of the Section 404 progran for the fushwater Wfﬁands and
other State waters of New Jersey. These procedives do not create sy
substentive standards relating to any aspect of the permit program or
imposs any legsl cﬁahg&tzmm an the public.

I PARTIES AND LH‘FC’IWR DATES -

© A, This Memorandum of Agreement (IMOA) i entered into by: the Rﬁgziml Dtrmmr
Region §, for the St?ﬂ’l&:& the Acting Regional Administator, Region I, for the
EPFA, and the Acting Commissioner of the New Jessey Department of Bavirorenental
Protection and Hoergy.

B. ‘This MOA shall be execoted by the aforementioned parties &y conjunction with the
FPA's approval of the State’s application for assumption of the Section 404 program.
As such, this MOA shall become effective immediately upon the EPA’ appmval af
the State program.

This MOA shall remain in sffect until modified cr mmﬂd by agreement of all
parties, or upun the BPA withdrawing suthority from the State and refuning the
Section 404 program to the Corps. Parties to the MOA may propose, in weiting,
revisions to the terms and procedures of the MOA at any time.  Such requests should
 be submitted o all parties concurrently. If any party to this Agresrment identifies a
procedural or substantive heeach of the Agreement by any other party, the Region 5

3
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Regional Director for the Fish and Wildlife Service, the Region Il Regional
Administrator for the EPA, or the Commissioner of the NIDEPE muay call 2 meeting
with the other parties within 30 calendar days to discuss the matter and agree upon
appropriste coprective meastrss o be implemented within 60 days of the mesting,
The corrective measures may be in the form of written guidanee to field persoamel or
proposed modifications to this Agreement, '

¥

A. Pederslly-listed species means those specles identified as threatened or endangered
pursiant to Section 4 of the ESA, & 9pmﬁﬂd in 50 CPR Parts 17.11 - 1712, and
subsequent amendments thereto,  Species proposed for federal listing, through «
publication of a proposed rulemaking in the Federal Register, shall be tregted under
this Agreement the samwe as federally-listed species, 1o the maximum extent allowed
by faw.

B, Critical hebitat memns those arcas designated as critical habitat for federally-listed
species in 50 CFR Part 17, and subsequent amendrments thereto.  Habitat pmpmsed
ag critical, through publication of a proposed nilemaking n the Federal Register
shiall be treated noder this Agreement the same as designated critical %mbzmt m the
maximom extent sllowed by law.

. For the puposes of this Agreement, "effects of the action”, as & relages to the
’ gvatuation of effects of & permil action on faderally-listed species or designated
critical habitat, has meaning as defined in 50 CFR Part 402.02.

D For puposes of this Agresment, the phesse "reasonible potential for affecting
endengsred or threatened species”, as used in 40 CFR Part 233, is synonymols with
the ghrase “may affect listed specles or critical habitat”, ag used in 50 CEFR Part 402,

B "Remedial measwes” specified by the Sarvice under this Agreement nust be capable
of being implemented in 2 manner consistent with the infended mapose of the
pennitted activity and the scope of the peimitting agency's logal authority and
3msdmt1cm Such measures must also be econcrpically and tecimclagwauy feasible.

Tk PROCEDURES

The following procedures will occor stoulianeously with the WIDEPES permit review
process as descrtbed In DLLAC. 77A, Where required, the NIDEPE's time fiames on
perrnit processing are adhered o in order to avoid permit processing delays.

L » A 'Iha,NJ‘I}EPE will provide the Sexvice with a-copy of all applicationg for individusl
G perniits and Statewide general permits #2, #4, 806, #7, #10, #11, #13, #15, #18, and

o
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#20, in municipalities mth documented cocurrences of Federally-Heted species or
designated mtmal habitat. _

B. Within 20 calendar days of r&ce;pt of an individual permit apphmumg the Service
may request the NIDEPE to provide additional information to assist its evabuation of
the respective pernait application.  This request will desceibe the need for the
additional information, The NIDEPE will obtain the requested information if
available and, upon delivery to the 5smsa will provids: the Service with a new
response date,

Within 30 calendar days of receipt of an individual permit application, wnless
extended pursiumt {o paragraph HLB. above, or 15 calendar days of receipt of 3
Statewide gencral permit spplication, the Service will review and comment to the
PIEEPE on the proposed permit action. When possible, the Service's review will
include an inspection of the project mrea. If the Servics cannot participate in a joint
nspection with the MIDEPE or conduct 2 solo inspection, it will accept the
NIDEPE's inspection results. The Service’s response to the NIDEPE (with a copy to
the EPA) regarding the proposed permit action's potential effects on federally-listed
species and designated critical habitat will be in one of the following forms:

0

* 1. the proposed permit action has no potential to affect federally-listed species or
desigrated critical habitat;

2. the proposed pmt has the potential to affect foderally-listed species or
desigmated critical habitat, unless the effects are eliminated trough romedial
measues {project modifications andfor permit conditions) recommended by the
Servicey or

3. the proposed permit action has the yoienha.l, m affect }“&ieraﬂyhsted specles or
ciemgmt&d critical habital,

D. Permit applications that receive a response from the Service as indicated in HLCA.
above will not require federal review pursuant to 40 CER Part 233.51(0)(2).

E. Upon receipt of 2 vesponse from the Servive as indicated in NLC.2, ahove, the
NIDEPE will evaluate the recompended remedial measures for consisteney with the
MIFWPA and its nplementing roles and regulations.

1. If the NIDEPE concurs with the remedial measures recommended by the
Service, it will fposs ther a3 fenng and conditions. for the permit. The
Service and EPA will be informed of the NIDEPE's action in this regard
through copies of all comespondence relfated to the permit action. Permit
PO ‘ apphcamn., s addressed I this way will not require federal review pursuant {040
L CHR Part 233,510
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- 2. If the NIDEPE does not concur {through either technical review or the appeals
process defined in NLAC, 7174-12.7) with the remedial messureg
recommended by the Service, it will provide the Service a writien ﬁxplananon

- (with a copy to the EPA} of its position. Such permit applications will regquire
federal review pucsuant to 40 CFR, Part 233.51(b¥2).

F. Permit applications that receive a response from the Service a8 indicated in IILC3.
above will requiee Tederal review pucsuant 1o 40 CFR Fart 2335106020

(. ‘When federal review is required pursuant to 40 CFR Part 233,51(0)(2), EPA shall
conduct a review of the permit applmﬁan pursuant to 40 CFR. 23350, Yo much
cases, the State will provide BPA, along with the spplication, information needed for
review of the application wnder. .,,33 :)Q{bjg melnding: 13 a description of the action
and the specific area, federally-listed species or designated critical habitat that may be
affected; 2) & description of the manner in which the action-may affect any federally-
listed species or designated critival habitat, and an maiyw; of any cumulative effects;
and 3} relevant reports or other infhomation comprising the best sclemific o
commercial information avallable or which can be obtained, within the available time
under 40 CFR Z233.50(h), reparding the affect the action may Tave on federally-listed
species or designated critical habitat, This information may be developed by the State
or obtained by the State from the pennit apphm Information already provided to
the Service by the NIDEPE pursuant to paragraph IEB. above need not be
resubmitted. P‘mpascd and final mules for listing species and desipnating oritical
habitat, approved recovery plans, siatus reports, and previous biological opinfons or
< findings generated by the Serviee's New Jersey Field Office, need ’i}c inchuded by
reference only in the information submittal, EPA will send the application and

accompanying information'to the Service pursust fo 40 CFR Part 233.50(b).

H. Based upon its review of the information provided porsuant o paragraphs IILB and
HIL.G. ahove, and other available information, the Service shall make one of the
following determinations:

1. that the proposed pesmit acimn is pot M{&i}’ adversely affect fedcralij;—listﬁd ‘
species or critical habitat; _

2. that the proposed permit actmn is Hkely to adversely affect ﬁaderaii}«hswd
species or critical habitat, unless the effects are addressed throngh remedial
sneasures (praject wodifications and/tr permit conditions) recommended by the
Servics or :

3. that the pmpasad permit sotion is likedy to admmly affect kdmﬂwssted
- species or critical habitat, _

1. The Service will provide its determination and all supporting documentation to BPA
within the timefiames established under 40 CFR Part 233.500). The Services
determination under parageaph ILHL will constifite the federal comment under 40

5
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} © CFR Part 233.50(e) with respect to the likelihood of adverse effects of the pmpaged
discharge on foderally-hsted species or designated oritical habitat and the rermedial
meagures that are necessary to avold adversely affecting such federally-Histed species
or desionated critical habitat, - Based upon the Service's dckmnurmﬁng the fedeeal
comiments conveyed fo the State by EPA will object to permit fssuance or require the
imposition of permit conditions to ayold adverse efﬁ:m on federally-listed spme‘:s or
dmgmmi oritical habitat, ;

k
¥

1. I the Service deterreines that the gmpbsu:l activity is not likely to adversely affect
federally-tisted species or designated critical habitat, no further coordination with the
Service is nucessary with regard o endangered species impacts,

K. ‘Whaers the federal comment obfects o Issuance of the permit or reguires the
imposition of permit conditions to avold adverse effects on federally-listed species or
designated critical habitat, the State is precloded from issuing the pmt vntess it has
taken the steps required by the federal comunent.

L. The State will evaluate the foderal comments regarding offects on foderally listed
endangered and fhreatenied species or designated critical habitat, If the NJDEPE
agrees with the federal cormments, it will implement them as part of its perrit action,
If the Stafe disagrees with the assessment of such effects, the State will provide s
written response within 20 days of receipt of the federal comment to EPA explaining
its position and providing any supporting bnformation or docomentation, EPA will
provide the Stals reﬁpcma to the Servics.

W If the State does not agree 1o take actiong specamd by the Service o avold adverss
effects to federally-listed species or designated critical habitat, the Service will make a
finding as to whether the proposed permitting action Is likely to jeopardize the
continued existonce of the federally-listed spocies, adversely modify or destroy
designated critical habitat, or result in the incidental take of fedmﬂyksﬁed species.

The Service may afso include i its findihg appropriate terms and conditions to
minimize or avold adverse effects 1o the lsted specirs, or discretionsry
recornnendations reganding the d&wlopmmﬁ of information or other measures relating
1o the: conservation of federally-Hoted species. The Service will provide a daft of the
finding to EPA when mqmstmﬁ

M. The Service will iasue a finding to EPA within 45 éays of recefpt of the State’s
response under paragraph TLL., In the event that FPA submits comments to the
Rervioe on the deaft finding within 10 days of the deadline for ssuing the finding, the
Service shall b poovided an avtomatic 10 day extension on the deadline. Bagsed on
consideration of the Service's finding, FPA's decision shall ensure that g State pf.mit
is issued only L it is not lkely to jeopardize. the continued existence-of-federally-l
species or result in the destruction or adverse modification of designated critical
habitat, and if it avoids or minimizes incidental take of federally-listed species, In .
making this decision, BPA shall give the same weight to the ﬁming provided by the
Service under paragraph HLM. as an action agency would in the context of a
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On biological opinion issued by the Service under Section 7 of the BSA. EPA. shall
S notify the Service of its final decision on the sction. EPA will reaffirm, modify or
withdraw its objection to the State permit, within the time-frames contained in 40
CER Part 233,50

0. In the evert that the NIDEPE neither satisfies the EPA’s objections or requirements
. for a permit condition (a3 determined under paragraph YHN) noy denies the parmit,
the permit application will be transferced to the Corps for processing pursuant to 40

CFR. Part 233.507). ‘

IV, INTERAGENCY COORDINATION

A, Notwithstanding any other provision of this MOA, the EPA, NIDEPE, snd Service
may iferact informally throughout this process. Tn addition, joint meetings between
the EPA, the NIDEPE, the Service, and the applicant may be conducted in an attermpt
to reach agreement on a permit application with regard to the protection of .
federally-listed species or designated critical habitat if requested by any affected party.

B. The current st of municipalities where federally-listed species and desipnated critical
habitat are docwmented to ccowr is attached o this MOA. The list of municipalities
will be updated every six months based on bxformation received by any of the
signatory agencies, or 8 new species or critical habitat are Yisted or destpnated,
respectively, pursuant to Section 4 of the HSA.

C. The Service will bémp@xasibk fr ﬁéﬁ@iﬁg the EPA and the NIDEPE of any
changes in stetus of foderally-Hsted species and designated critical habitat, including
proposals for lsting, listings, and de-listings. '

D, The State or BPA, as sppropriate lead enforcernent action agency pursuant to the

EPAMIDEPE MOA, will notify the Service ot the nset of an enforcement action

' related to any violation under the State-assumed Section 404 program in municipalities
where federally-listed spocies or desipnated critical hebitat are documented o ccoir,
Within 30 days of such notification, the Service will advise the State, or EPA a8
sppropriste, of any adverse effects on federally-listed species or designated critical
habitat resulling from the viclstion and provide sdvice on appropriate remedial

MEAsures, - .

‘B To the extent practicable and appropriate under applicable Federal regulations, the
Service and BPA will assist the State in implementation of the State-sssimed Section
404 program, inchuding (out not Hmited o} maldng appropriate personnel available for
Hligation assistance, ' o
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V. GENERAL PROVISIONS

A. The policy and procedures contained in this Agme:mént do not creste any rights,
gither substantive or provedursl, enforceshle by any party,

B. The signatory agencies do niot waive iy administrative claims, positions, or
nterpretations they mey have with respect to the applicability or the mﬁambmty
of the NIFWPA, the ESA, or the CWA.

. Nothing in this MOA shall be construed as obligating the signatory agencies to ﬁw
" expendituge of funds in excess of appropristions authorized by law, or otherwise
eomnit the sipnatory agencles to actions for which they lack stamtory authority.
Do AH time frames may be adfusted by agresment of the parties.

E. Nothing in this MOA authorizes any take of federally-listed threatened or endangered
species.

V1. SIGNATURES

115, Plish and Wildlife Sﬁrviae

o
- f.r v
fw"/ﬁ?z & .é/ ;/5 ﬁff,&ux{&!f é,»,n

|
!
l : R&gmnai Divector, Reglon 5
I

Dot [2.-22-63

U8, Environmental Protection Agency

Acting Regional Admipistrator, Region
Dats

Newe Jersey Depaﬁment of Exmmxmxentai Fmt@ctmn and Boergy

Acting Cfammissimszr, MNDEPE

Tiate
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¥. GENBRAL PROVISIGNS

A, "The policy and procsdures sontidned i this Agreement do ot ereate wny tighty,
slther substaraive o1 prosidursl, anforombls by mhy party. i
B, The signiery agencies do not welve xny administadve claims, poxitians, or

tespretations they ey have with mapant to the applinbiity or Gw enformability
of the WIFWPA, the B34, or s OWK, |

€. Nothing in this MOA shall be construsd as obllgating the signatory agencies ko the
expendizure 0F funde In oot of sporoprlations wuthorized by lew, or ctherwie
seemend the signutory sgeiies 1o wetions for which thay m siatutary suthority.

D. All time fraings suy be sdjusied by agreement of the partiss.

B, Nothing i Sils MOA autborizes apy mks of federally-lsted trsatsned or

V1. SIGRATURES

Regioaal Dimelor, Region 2
‘ Db
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